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Committee ON Inti^Stat^ A 

* " ' '. HoTjsiJ or Representatives, 
Washmgidn(i>:c:;, tMesday, May SO, 1916. 
The committee met at 10 o'clock a. m., for the purpose of consider- 
ing H. R. 13568, as follows: 

A BILL To protect the public against dishonest advertising and false pretenses In mer- 
chandising. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That in any contract for the sale of 
articles of commerce to any dealer, wholesale or retail, by any grower, producer, 
manufacturer, or owner thereof, under trade-mark or special brand, herein- 
after referred to as the " vendor," it shall be lawful for such vendor, whenever 
the contract constitutes a transaction of commerce among the several States, or 
with foreign nations, or in any Territory of the United States, or in the 
District of Columbia, or between any such Territory and another Territory, 
or between any such Territory or Territories and any States or the District of 
Columbia, or with a foreign nation or nations, or between the District of 
Columbia and any State or State** or a foreign nation or nations, to prescribe 
the uniform prices and manners of settlemetn at which the different qualities 
' and quantities of each article covered by such contract may be resold: Pro- 
videdy That the following condition? are complied with : 

(a) Such vendor shall not have any monopoly or control of the market 
for articles belonging to the same general class of merchandise as such article 
or articles of commerce as shall be covered by such contract of sale; nor 
shall such vendor be a party to any agreement, combination, or understanding 
with any competitor In the production, manufacture, or sale of any merchan- 
dise in the same general class In regard to the price at which the same shall 
be sold either to dealers at wholesale or retail or the public. ' 

(b) Such vendor shall file at the office of the Federal Trade Commission a 
statement setting forth the trade-mark or special brand owned or claimed by 
such vendor in respect of such article or articles of commerce to be covered by 
such contract of sale, and also, from time to time as the same may be adopted 
or modified, a schedule setting forth the uniform price of sale thereof to dealers 
at v^holesale and the uniform price of sale thereof to dealers at retail, from 
whatever source acquired, and the uniform price of sale thereof to the public; 
and, upon filing such statement, such vendor shall pay to the Federal Trade 
Commission a registration fee of $10. Prices set forth in such schedule and 
made In any contract pursuant to the provisions of this act shall be uniform 
to all dealers In like circumstances, differing only as to grade, quality, or 
quantity of such articles sold, the point of delivery, and the manner of settle- 
ment, all of which differences shall be set forth In such schedule; and there 
shall be no discrimination In favor of any vendee by the allowance of a discount, 
rebate, or commission for any cause or by grant of any special concession or 
by any other device whatesoever. 

(c) Such contracts for the sale of such article or articles of commerce may 
provide for disposal sales at appropriate times, during which periods, duly set 
forth in such statement or In such schedule of prices as shall be filed by such 
vendor, such dealers may sell such article or articles of commerce for a price 
other than the uniform price as set forth In the schedule provided In the pre- 
ceding paragraph (&) : Provided, That such article or articles of commerce shall 

3 
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A\ have first been offered to the vendor by such dealer, by written offer, at the 
price paid for the same by such dealer, and that such vendor not less than 
thirty days prior to the date set forth for the next disposal sale, after reason- 
able opportunity to inspect such article or articles, shall have refused or 
neglected to accept such offer. 

(d) Any article of commerce or any carton, package, or other receptacle 
Inclosing an article or articles of commerce covered by such contract and in the 
possession of a dealer may be sold for a price other than the uniform price for 
resale by such dealer for such quality and quantity as set forth in the schedule 
provided in the preceding paragraph (6) : First, if such dealer shall decide to 
discontinue the sale of such article or articles of commerce, or if such dealer 
shall cease to do business and the sale Is made In the course of winding up the 
business of such dealer, or If such dealer shall have become bankrupt or a re- 
ceiver of the business of such dealer shall have been appointed: Provided, (a) 
That such article or articles of commerce shall have first been offered to the 
vendor thereof by such dealer or the legal representative of such dealer by 
written offer, at the price paid for the same by such dealer, and that such 
vendor after reasonable opportunity to Inspect such article or articles shall have 
refused or neglected to accept such offer: Provided, (6) That such dealer, or 
the legal representative of such dealer, shall file at the oflSce of the Federal 
Trade Commission a statement setting forth the reason for such sale, the 
refusal or neglect of such vendor to accept such offer, and the grade, quality, 
and quantity of such article or articles of conunerce to be so sold; or, second, 
if such article of commerce or contents *of such carton, package, or other re- 
ceptacle shall have become damaged, deteriorated, or soiled: Provided, That 
such damaged, deteriorated, or soiled article shall have first been offered to 
the vendor by such dealer by written offer, at the price paid for the same by 
such dealer, or at the option of such vendor, In exchange for similar articles 
not damaged, deteriorated, or soiled, and that such vendor after reasonable 
opportunity to inspect such article or articles shall have refused or neglected 
to accept such offer, and that such damaged, deteriorated, or soiled article shall 
thereafter only be offered for sale by such dealer with prominent notice to the 
purchaser that such article is damaged, deteriorated, or soiled, and that the 
price thereof is reduced because of such damage. 

Sec. 2. That the provisions of this act shall not apply in cases of sales of 
such article or articles of commerce to the United States, or in cases of sales 
of such articles to any State or public library, or to any society or institution 
incorporated or established solely for religious, philosophical, educational, 
medical, scientific, philanthropic, or literary purposes, made in good faith for 
use thereof by such society or Institution. 

STATEMENT OP DE. PAUL H. NYSTEOM, OP WEEHAWKEN, N. J. 

The Chairman. State your name, occupation, residence, and pro- 
fession, please. 

Dr. Nystrom. My name is Paul H. Nystrom; I live in Wee- 
hawken, N. J. ; my post-office address is No, 57 Eldorado Place ; 
my occupation is tnat of trade research. For a niunber of years I 
was connected with the University of Wisconsin, and, later, with 
the University of Minnesota, teaching applied economics. While 
engaged in that work I helped establish several business courses, in- 
cluding courses for retail dealers. I mention these facts simply to 
point out that my attitude on the question under consideration is not 
purely a theoretical one. I began my business experience as a re- 
tailer, in fact, began as a retail clerk at the age of 15 years, and 
have been employed by many retail stores since that time. I have 
had over 3,000 retail dealers and retail sales people in my classes. I 
have written two or three books on retail distribution. Before be- 
ginning my remarks I should like to ask that the bill be entered 
in the record. 

The Chairman. That will be done. 
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Dr. Nystrom. The price-maintenance principle, as embodied in 
the Stephens bill now before you for consideration, is a necessity of 
modern business. I wish to recommend and urge the passage of this 
bill for the reason that it will benefit not only producers and dis- 
tributors, but also practicallv all consumers. In the time at my 
disposal I wish to show the following effects of the passage of this 
bill: 

1. It will reduce trade friction and waste. 

2. It will reduce the costs of distributing goods. 

3. It will equalize the conditions of competition between large 
and small dealers. 

4. It will affect no business adversely except such concerns as use 
cut prices on standard well-known goods as bait to attract trade to 
their stores. 

5. It will prove beneficial to the great majority of people. 
Let us take up these points in detail : 

1. The Stephens bill if enacted into law will reduce trade friction 
and waste. 

By trade friction is meant the difficulties of keeping goods moving 
through the hands of dealers, not because of lack of quality or 
desirability of the goods, but because of the way in which they are 
marketed. Price cutting on standard, branded, well-known mer- 
chandise is not only typical, but it is also the principal cause of 
trade friction. 

By price cutting I refer here solely to the practice of certain 
dealers who offer selected articles of standardized, branded merchan- 
dise, well known both as to quality and regular price, to the public 
at less than regular prices for the purpose of attracting trade from 
other stores. 

Last night I came across an illustration of the kind of thing I am 
talking about that I wish to call to the attention of the committee. 
This is an enlargement of a clipping taken from the Modem Mer- 
chant and Grocery World, dated May 15, 1916. The headlines read : 
"Sears, Roebuck & Co.'s scheme of selling groceries. In their 
current gorcery catalogue they quote 31 advertised brands out of 
800 " — ^please note, 31 advertised brands out of 800 — " and cut them 
all, obviously to create the false impression that everything in the 
catalogue is equally cheap. Everything else is private brand and is 
high in price." I shall not take up your time reading further, but 
that is an illustration of the kind oi thing I am talking about. 

Every price-cutting situation, where branded, well-known, stand- 
ard goods are involved, results in trade friction. In mechanics 
ever^ody knows that friction means waste. We are only beginning 
to learn that friction in business or trade likewise means waste. Let 
us see how this trade friction arises. 

This is what happens in any community when some dealer selects 
the kind of merchandise we have been talking of for price-cutting 
purposes : 

First. The price cutter temporarily gains some additional trade. 
If his plans have come'out well, he has been successful in selling not 
only the goods upon which he cut the prices but also many others 
upon which the 'prices were not cut, and upon whose margins he 
recoups his losses and makes some profit besides. 
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Second. The consumer who buys the cut-price article profits on 
that article, but makes up the dealer's loss without his knowledge 
when he buys other goods whose prices are not cut and which in 
many cases are sold at exorbitant figures. If the consumer were 
only wise enough to limit his purchases to such goods as were really 
cut in price, the price-cutting dealer would soon go out of business. 
The purpose of price cutting would thus prove a failure. As it is, 
the consumer does not so confine his buying and never can be able 
to do so, and, therefore, really pays all that he would otherwise pay 
and more. 

Third. The regular or nonprice-cutting dealers of the community 
are forced to throw the line 6ut of their stores because of its un- 
profitableness at the new price levels set by the price cutter and must 
thereupon waste time and effort in deciding upon new lines, and local 
good will acquired for the store through handling the product is 
lost. 

Fourth. After the price-cutting dealer has used any givfen article 
as bait for a given time it loses its pulling value and something else 
must be substituted for it. Thus even the price cutter finally throws 
out the line and consumers are deprived of all opportunity to pro- 
cure it. 

The producer whose goods are used in this way knows what trade 
friction is. Many a concern has found its market destroyed, as it 
were, in a day; not because its goods were unsatisfactory to the 

?ublic but because of trade friction in the channels of distribution. 
t is not the competition of other goods that we art talking about 
here. Such competition is highly desirable. Let the best merchan- 
dise at the best price win. In this case, however, the producer's own 
goods that he himself has named and labored to develop a market 
for, throws him out of the market. If price maintenance is not pos- 
sible, a producer's worst enemy is not his competitor but himself. 
Think how absurd this is. 

Several methods have been developed to overcome trade friction. 
Something miist be done about it in every case if the concerns af- 
fected are to survive. The first thing that most concerns do, and the 
only method used by many, is to spend more money in advertising in 
some form or other and to send out more salesmen to try to hold 
the market open for their goods. Thus this trade friction results 
in greater sales expense. 

There are those who think that there are too many traveling sales- 
men in this country. No one feels this great expense more keenly 
than the producers themselves. But trade friction is encountered, 
price cutters must be dissuaded by argument, premium, or bribe, 
from cutting prices, and dealers must be kept in line, and this means 
that representatives of the producers concerned must be close at hand 
all of the time to deal with every case of friction and price cutting 
when it arises. 

Trade friction due to such factors as the type of price cutting we 
are discussing may be overcome, if not entirely eliminated, by well- 
developed sales organizations. 

Price maintenance goes more directly to the result desired. It is 
the most economical and most beneficent plan from the standpoint of 
all concerned. 
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Early in the eighties the retail drug stores, later followed by the 
hardware merchants and jewelers of the country, began to ask pro- 
ducers to protect their trade from price cutters. The movement for 
price maintenance originated with dealers, not manufacturers, but it 
was equally vital to both. 

In response to dealer's suggestions, producers sought to maintain 
resale prices by a number of methods. 

For example, some producers offered rebates to all dealers who 
sold the goods at the full regular prices named by the producers. In 
this way price cutting was discouraged, since cutting prices reduced 
the dealer's margins not only by the amount cut from the retail price, 
but also by the amount of the rebate. 

Others allowed cash discounts on the selling price instead of the 
cost, thus encouraging dealers to get the full price for the goods and 
by doing so to get as high a discount as possible. 

Other producei's made contracts with dealers for the resale of 
their goods at stipulated retail prices. 

Still other, seeking protection under the patent and copyright acts, 
sought to maintain prices by means of a printed notice accompany- 
ing each article, stating the price at which dealers were required to 
sell. Enlarging the sales organizations and maintaining resale prices 
■were not the only metliods adopted. 

To eliminate trade friction some producers have adopted the plan 
of consigning their goods to dealers with instructions to have them 
sold at regular retail prices. 

Others have gone still further and have appointed dealers to act as 
their agents in the distribution of their goods. 

Not a few have gone to the logical extreme and have bought up or 
established retail outlets for their goods, manufacturers' chain stores. 

All of these methods, increasing the advertising and sales force, 
maintaining prices by granting rebates or by granting cash dis- 
counts on the selling price instead of cost, maintaining prices by 
contract, maintaining prices by notice, maintaining prices by con- 
signment of goods, appointing agents, or establishing chain stores — 
aim at and result in the same thing, viz, reduction or elimination of 
trade friction. 

Every producer who encounters trade friction, as we have seen, 
must do something about it if he is to survive. Which method shall 
he adopt? Which method is likely to prove best from the stand- 
point of the public ? Not all of the methods I have named are pos- 
sible or practicable for all concerns. 

For example, only very large concerns commanding enormous " 
capital are able to establish their own retail outlets or run chain 
stores. From the public standpoint it is open to serious question 
whether such stores are a good thing or not. They merely dupli- 
cate othfer stores already in existence. Their financial power is felt 
by many as a menace to the being of the independent stores. In 
most cases they would never be established were it not for the 
trouble and waste in marketing against the competition of unprin- 
cipled price-cutting dealers. 

Likewise only relatively few producers are large enough and pow- 
erful enough to keep their products in the hands of dealers by build- 
ing sales organizations large enough to cover the territories thor- 
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oughly in which their products would naturally sell. It is an ex- 
pensive as well as a most difficult matter to keep markets open by 
this method. Naturally there is much unnecessary waste. Most 
people feel that this method has already been carried too far. 

Appointing dealers as agents and consigning goods to dealers is 
practicable for many more producers than either of the methods 
]ust mentioned, but both involve much additional marketing expense, 
such as going out and finding suitable dealers who are willing to 
enter into agreements, and then in directing them in the details of 
their work, assuming additional risk, keeping records, making col- 
lections, and so on. It is a well-recognized fact that consignees 
and agents are not so likely to give their complete energy and ability 
to the sale of their goods as independent dealers owning their goods. 

There remain the price maintenance methods. Not all of these 
however, are equally efficient and economical. For example, if it 
becomes necessary for a producer to go out and make individual con- 
tracts with all dealers who handle the goods, or if the dealers' good 
behavior must be purchased by means of rebates or cash discounts 
figured on what the goods are sold for, considerable labor and ex- 
pense is involved, not so much as would be incurred by establish-" . 
mg agencies, but certainly more than if the prices could be main- 
tained by simple notice. 

Price maintenance by notice is the most effective land the most 
economical method of all for meeting trade friction caused by price 
cutting. It permits of the merchandise being sold to retailers in 
any way, either direct or through wholesalers. No personal super- 
vision is necessary. No special records have to be kept. The dealer 
is free to accept or to reject the merchandise. The producer has to 
depend upon the fairness of his plan and the quality of his mer- 
chandise to gain him trade. 

But the Supreme Court has declared price maintenance by notice 
illegal. It has also declared price maintenance by contract as con- 
cerning trade-marked goods illegal. Whether producers may legally 
maintain resale prices by the rebate or cash discount methods I do 
not Iniow. 

But there is absolutely no question concerning the right of any 
producer to consign his goods and direct the consignee in matters 
of sale covering retail price. There is absolutely no question con- 
cerning the right of the producer to establish agencies, and, if he 
cares to go so far, and can do so, to establish a chain of stores of his . 
own in which no one can for a moment deny his right to fix the 
price at which the goods should be sold to consumers. 

The object of all of these methods is the same. The efficacy, 
economy, and desirability of these methods from the standpoint of 
the public vary greatly. The courts, basing their decisions upon 
laws that were passed by Congress (patent and copyright acts) long 
before price maintenance became a public question, have declared, 
quite reasonably, as it seems to me, that price maintenance may not 
be permitted under these acts. For certain producers to try to 
read*the right to maintain resale prices into the patent and copy- 
right acts was, to my mind, nothing short of subterfuge. Not that 
patentees and owners of copyrights should not have the right to 
maintain pi;ices, for they, in common with many other producers, 
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should have this right, and the public, as well as they, would benefit. 
But the^ right should be considered on its own merits, and certainly 
has no place under the present patent and copyright acts. 

The recent decisions of the Supreme Court do not prohibit the 
price-maintenance principle. They simply prohibit price mainte- 
nance along the lines most economical from the standpoint of pro- 
ducers, dealers, and the public. The courts have in effect said : " If 
you want to maintain prices, you may not do so by the easiest ways. 
You must use more expensive methods. If the more expensive and 
more complicated methods are not suited to your needs, there is no 
hek) for you." 

The eflfect of these decisions has been to favor the large concerns 
with sales organizations selling direct to retailers, the concerns 
operating through agencies, and chain stores ; and to make it more 
difBcult to survive for wholesalers, independent retailers, small pro- 
ducers, specialty manufacturers, and all concerns producing well- 
known, stadardized, branded goods, depending lor distribution 
through the regular channels of trade. - '^ 

There can be no doubt that lack of price maintenance has actually 
increased trade friction and waste. 

2. The Stephens bill if enacted into law will reduce the cost of 
distributing goods. 

It must be clear from what has been said that price maintenance 
WAS devised to eliminate trade friction, and that lacking legal sanc- 
tion to employ this simple, economical method, producing concerns, 
particularly those making standardized branded merchandize, have 
had to spend increased sums in order to prevent being driven from 
the market. These expenditures have in some cases gone for in- 
creased adve rtising , in others for perfecting and carrying into effect 
cumbersome, unwieldy consignment, and agency arrangements. Not 
a few manufacturers have established chain-store systems for no 
other reason than trade friction. It must be clear to everybody i 
that, in the long run, all of the expenses of distribution, as well j •^ 
as of production, must be covered by the price the consumer pays. 
This added expense needed to meet trade friction must be paid by I 
the consumer. The tragic side of this expense is that it does no j 
one any good. It is waste. ' 

Dealers lose time and energy in seeking products to sell not handled I 
by the price cutters. Good will of consumers is lost when standard 
goods are sold by competitors at cut prices. Even the price cutter's I 
selling expense is increased when he cuts prices, at least to the ex- j 
tent of his cuts. And these cuts must be made up by the gross profits 
of the store or the price-cutting store itself will fail. 

Finally, the customer gains only momentarily on the article he 
buys at a cut price, but must contribute in the end these additional 
expenses that price maintenance would make largely unnecessary : 

(1) The price cutter's less on cut-priced articles which is a part! 
of his cost of doing business and must be covered by his gross profits. 

(2) The regular dealers' losses of time^ labor, and expense due to 
rearrangements made necessary by the price cutter. 

(3) The added selling expense of producers who must spend more 
money on advertising and in other ways to prevent trade friction and 
keep their goods in the hands of dealers and before the public. 
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In the long run the consumer not only gains nothing by predatory 
price cutting, but on the other hand useless expenses are added whicn 
he must meet in one way or another. 

Costs of distributing goods have risen markedly during the last 10 
years. It does not seem too much to say that a very considerable 
portion of this increased cost is due to the increasing amount of trade 
friction to which price cutting of the kind referred to here con- 
tributes so largely. 

Unwittingly, of course, but nevertheless truly, the Supreme Court 
has by its decisions, adverse to price maintenance, actually helped t o 
r ^isft the costs of dis tribution of goods and therefore the living ex- 
penses of tlie jSlatfon. trehtlemen, this point needs your earnest 
thought. 

(3) The Stephens bill if enacted into law will equalize the condi- 
tions of competition between large and small dealers. 

The most efficient retail store is the one that can supply thjB people 
with what they want in the way of merchandise and service at the 
/lowest expense. In the lines representing the necessities of life, 
/ groceries, staples in hardware, shoes, and clothing, drugs, etc., every 
/ |in vest igat ion undertaken in this country so far shows that the ex- 
pense of the average small store is very much less than that of the 
vjarge stcre. The expense of the large store is frequently more than 
twice as much as that of the small store. The difference is due to 
such items as higher rent, more labor, more advertising, more super- 
, vision, more delivery expense because covering greater distances, etc. 
iThe economic strength of the big store lies not in its low expense but 
•in its advertising and buying power. 
, The cut price on the standard, well-known, branded article is one 
I of the advertising methods used by some, not all, of such concerns. 
Consumers are thus induced to come long distances and the store 
gains the opportunity to sell other merchandise of unstandardized 
values and upon which the profits are long. 

The small store which depends for its existence upon the sale of 
this article can not compete in price for the reason that at every 
sale the price received must at least cover the cost of doing business. 
If the small dealer cuts prices on his bread-and-butter lines he will 
soon be without a store as well as bread and butter. 

It should be remembered that price cutting on some well-known 
brand of goods by a large dealer affects not merely one, but every 
small store selling this line of goods within its radius. In this way 
the action of one large concern may readily injure the business of 
100 small concerns. Any or all of these small concerns may serve 
their little communities satisfactorily and at an expense far belovr 
that of the big store, but still fail because of the loss of trade and 
the loss of the good will of the consumers, because of their belief 
that they were being overcharged for goods, this belief being based 
upon their knowledge that certain well-known brands of goods 
might be bought at the big store for much lower prices. 
"^47 The Stephens bill will affect no business adversely except such 
concerns as use cut prices on standard, well-known goods as bait 
I to attract trade to their stores. 

This is the very heart of the opposition to the Stephens bill. Let 
us not be led away from it in pur discussion. It certainly means 
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something to a chain of stores, a department store, or a mail-order 
house to use the cut price as an advertising medium, regardless of 
the effect of this medium upon other dealers or upon the producer. 
Still let us not forget that such stores have other excellent means 
from their standpoint of promoting their businesses. Price mainte- 
nance carried into effect would limit them in but one of their 
methods. Why representatives of such stores should violently op- 
pose this bill is hard to understand unless one concludes that they 
are either ignorant of their other opportunities of promoting their 
business, or that greed compels them to fight for every single ap- 
proach to the consumer. 

Though these are the real reasons for their opposition to the bill, 
others are substituted to a large extent in public discussions, some- 
times in a wajr that makes it difficult to see clearly the outlines of 
the principle involved. Some of these are really pointless, such as 
the lollowing: 

Legalized price' maintenance will make the retailer the errand boy of the 
manufacturer. 

Price maintenance is unconstitutional. 

The consumer will not be able to get any more bargains. 

In response to such objections one is tempted to ask why retailers 
vrho desire to cut prices do not cut all goods evenly throughout 
their stock? Why do they select well-known standard goods easily 
identified? The answer to this question is that this would be busi- 
ness folly. Werever there is a cut there must be some way of 
making up the cut. Don't forget that the price cutter is, in mostl 
cases, the retailer with a high cost of doing business. I 

Price maintenance would i>revent the consumers from profiting from the 
competition of the dealers. 

In answer to this it should be remarked that there are many ways ^ 
of competing besides price cutting, and that if a dealer wants to J 
cut prices there will always be a plentiful supply of merchandise for' 
his use, upon which no price restrictions will be found. 

I have heard some who oppose the Stephens bill urge that goods I 
sold at maintained prices cost the consumers more than goods not so I 
sold. This is aside the point, it seems to me, but the statement does 
not appear to be true. 

Before one of the congressional committees two years ago a list of 
merchandise was submitted comparing the prices and profits of price- 
maintained goods with goods sold without restrictions. In one 
column was given^the nam^ of merchandise price maintained. In 
another column were articles of merchandise not price maintained 
but comparing with them in quality. Along with the name of the 
article was given the price to the consumer and the profit for the 
dealer. This list was compiled with considerable care by Prof. Paul 
T. Cherington, of Harvard University. 

I have from time to time made little tests of my own in this list to 
see if it was fair, and it seems to me that it is. Such discrepancies as 
I have discovered were due to changes in market prices and other 
conditions equally obvious. Furthermore, this list has not been chal- 
lenged by anyone, so far as I know, opposing this bill. The results 
of this compilation show that price-maintained goods are not higher 
in price to the consumer than nonprice-maintained goods, and that 
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(ehe margins for the dealers on the nonprice-maintained goods are 
higher. There is more profit. 

Mr. E. W. Parker. Give the reference where that may be found. 

Dr. Nystrom. This table is f omid in a bopk entitled "Advertising 
as a Business Force," compiled by Prof. Paul T. Cherington, of Har- 
vard University. 

With the permission of the chairman, I think it might be well to 
incorporate this table in the record. 

Mr. Sims. Add anything to your hearings you may desire when 
you come to revise. 

Mr. Barkley. Give the pages of the book. 

Dr. Nystrom. Pages 386 to 390. It is as follows : 

Table of prices on articles sold with and without price maintenance. 



Food products. 


Price 
paid by 
retailer. 


Con- 
sumer's 
price. 


Approxi- 
mate 
profit. 


Price 
paid by 
retailer. 


Con- 
sumer's 
price. 


Approxi- 
mate 
profit. , 


Beech Nut bacon (per jar) 


10.25 
.26 
.20 
.03 

(0 


10.30 
.30 


Percent. 

\^ 

20 
40 






Per cent. 


Beech Nut beef (per jar) 








Beech Nut peanut butter 








BAAch Niit oiiAwing glim 


.05 








Mother's Oats. ..7. 


10.081 

.075 
.14i 
.25 
.25 


10.10 

.10 
.18 
.30 
.30 
.10 


19 


Franco-American soup, tomato: 

ipint 






25 


!>&:::::::::::::::::::::::::::::::: 


X 






21 


Quarts 








161 


Franco-American plum pudding, No. 1 size 
Campbell's sou^ 








161 


.076 






.067 


3? 


Kellogg's Com Flakes 


.10 
.10 


23 
24 




Kellogg's Rice Flakes 






' 


Post Toasties 


.117 
.077 


.16 
.10 
.28 
.30 
.35 
.60 

.05 
.06 
.26 
.25 
.10 
.60 
.60 
.10 
.05 

.05 
.10 
.15 
.26 
.36 
.76 
.16 
.05 
.10 
.27 
.20 
.05 
.10 
.60 
.15 
.10 
. 12-. 15 


W 


Manle Wheat Flakes 






Coffee 






.21 
.21 
.21 
.28 

.037 
.033 
.175 
.141 
.071 
.387 
.312 
.07 
.038 

.04 
.067 
.096 
.167 
.25 
.50 
.104 
.0325 
•.073 
.18 
.14 
.033 
.07 
.45 
.112 
.075 
.104 


25 


Coffee out of another bin 








30 


Do 








40 


Cinnamon 









531 
26 


Brighton salt: 

3-pound bag... . 


S 






23rpound bag 






34 


Crosse *<fe BlackwelPs pickles... 






30 


Worcestershire sauce 






43| 
29^ 


Royal baking powder 









Royal baking powder, 1-pound size 









354 


Another bakJiig powder, similar formula. . 


(») 

(10) 






48 






30 


T>ntch hftTid soap, sni'vller size 






24 


Fels-Naptha soap (west of Mississippi 
dealer's price is slightly hi^er) 


(») 
• (»») 






20 


Can com, io cents straight..".. '. 








33 


Premier oraTid com 






36 


Premier pineapple No. 2 










Premier temon cUng peaches No. 2§ 








Tea 








3^ 


Toastettes, No. 2 size (2 dozen to the case) . . 








3M 


Cracker Jack 


(») 
(») 






37 


Huyler's Triscuit 


! 




27 








33| 
30 


Walter Baker's chocolate, }-pound 

Hershlev's milk chocolate 










34 


Continental sardines 






80 


Salada tea. i nound 






25 


Postum Cereal No. 1 


S 






25} 
26 


Jello 






Snider's catsup, § pint 






.13J-17I 



1 18 packages, $1.45. 
« 1 dozen, 81 cents. 
> 36 to a case, $2.80. 

* 2 dozen, at $2.80. 

f> 36 packages, for $2.80. 

• 100 bags in a barrel. 

T 115 bags in a barrel, $3.75. 

8 i pint, dozen, $2.10. 

» Dozen cans, $3.75. 

i» 48, 10-cent packages; in case, $3.40. 

" 100 in box, $4. 



I* Dozen, 80 cents. 

" 100 packages, $3.25. 

" Dozen, 10-cent packages, 88 cents. 

15 6 pounds to box. 

1* 2ii pounds to the case. 

" 48, 5-cent packages, $1.60. 

^ 1 dozen to case. 

19 24 to case, $2.70. 

20 3 dozen to case, $2.70. 
« New iTork City prices. 
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Table of prices on articles sold with and without price maintenance — CJontlnued. 



Food products. 


Price 
paid by 
retailer. 


Con- 
sumer's 
price. 


Approxi- 
mate 
profit. 


Price 
paid by 
retailer. 


Con- 
sumer's 
price. 


Approxi- 
mate 
profit. 


WBABINO APPABEL. 

Beckoon shoes. .. -,,,..., . , 






Percent. 


$2.25 

2.00 

2.85 

1.18 

1.24 

.71 

1.00 

.09 

.75 

1.04 

1.124 

1.374 

.35 

.37 

.331 

.15 

.71 

.75 

2.50 

.35 

:f? 

.70 


$3.00 
3.50 
4.00 
1.50 
2.00 
1.00 
1.50 

.m 

1.00 

1.50 

1.50 

2.00 

.50 

.50 

.50 

.25 

1.00 

1.00 

3.50 

.50 

.75 ' 

.25 

.35 

.50 

1.00 


PereenU 
35 


Do 








Do 








9^ 


Cross gloves .< 








2U 
38 
29 

25 
ana 


Do 








Warner's Rust Proof corsets 








Do 








Silver Brand collars 








SUver Brand shirts 








Ide Brand shirts 








Do 








31 
20 
25 
33 
40 
29 
25 
281 

50 
28 
33 
^ 20 
33 


Do...i 








President suspenders 






Neckwear 


1 




Paris garters 


I 






! 




Pajamas 


1 




N. B. umbrellas 


, . t 




B. B. bathrobe 


1 




Monarch belts 


1 




Do 






Onyx hosiery 






Do 






Merode underwear 








Do : 








HABDWARE. 

Gem Jr. razor 


10.75 

.75 

.75 

(0 

1.50 

1.00 


$1.00 
1.25 
1.00 

1.50 



25 
40 
25 
37* 
33 
33} 


Carborundum stones 








Ever-Ready razor 








Moore push pins 








Asb«tos sad-irons No. 150 








Asbestos sad-irons No. 80 








No. 3 Stanley plane ... r . . . 


1.00 

.48 

4.05 

1.87 

.07i 

4.32 

.57 

3.00 

.07i 

4.00 

1.00 

1.00 

.15 

.10 

.33i 


1.36 

.64 

5.00 

2.62 

.08J 

5.70^ 

.81 

3.75 

.12 

6.00 

1.50 

1.50 

.25 

.15 

.50 


9A1 


Sturett caliper 








25 
19 

f? 

24 
30 
20 
37| 


Starrett microm^er 








50>foot steel tape measure 









Cotton waste 








T)odg6 pulley- -tt 








Nori4 Stillson wrench 








No. 3 Blount door check 








4-inch manila rope 








Philadelphia lawn mower 








Rubberset brushes 








<w. 


Atlanta wash boilers 








^ 


Three-in-one oil 








40 
334 
33 i 


M^w's cemoit 








Liquid veneer 








Jap-a^lac '. 


.27 


.45 


40 


Yale night latch 


.92 
1.00 
.06 
.09 
.18 
.08 
.15 
.12 
.20 
.06J 
.04 
(») 

(*) 


1.25 
1.35 
.10 
.15 
.30 
.10 
.20 
.15 
.25 
.10 
.05 
1.00 

.60 


27 


Yale locks 








23J 

40 

40 

40 

20 

25 

20 

20 


Welsbach mantles 








Do 








Do 








LePage's glue 








Do 








Do 






Do 


* 




Venus pencils 





.;;::; 


45 


E. Faber Mongul 




1 


20 


Spmoeriftn pens . 








28 


Stafford ink (in the West the price of ink 
per quart is usually 75 cents) 








30 


Simplex pencil sharpener 


.06 


.10 


40 




Alexis bond .A 


.15 
3.75 


.io" 

.19i 
5.00 


21 


Alexis ledgw 








21 


Stratford cover 




1 


25 


Y.&E. cabinets 


2.10 

1.00 

.40 

13.00 

13.33 

.13 J 


3.00 

1.25 

.75 

15.60 


30 

20 
46S 
Ifi 




SPORTING GOODS. 








Peck & Snyder skates 


.....'.... . 




Smith & Wesson revolver f 


( 




3A Kodak 


20.00 , 33J 
.20 1 32j 






Kodak films 







' 75 cents per dozen. » 1.20 cents per dozen. ' 72 cents per gross. < 42 cents per quart. 



Digitized by LjOOQIC 



14 REGULATION OF PRICES. 

Table of prices on articles sold with and ivithout price maintenance — Continued. 



Food products. 


Price 
paid by 
retailer. 


Con- 
sumer's 
price. 


Approxi- 
mate 
profit. 


Price 
paid by 
retailer. 


Con- 
sumer's 
price. 


Approxi- 
mate 
profit. 


SPORTING GOODS— continued. 
W. & D. tennis ball 


10.50 
15.00 

4.00. 

3.75 


5.00 

aoo 

15.00 
25.00 
6.00 
5.00 


Per cent. 
15 
25 
30 
40 
33i 
25 




» 


Per cent. 


W. & D. tennis racket 








Edison pbonograpb 








Coiumbm graphophone 








Iver-Johnson revolver 








Gillette razor 








Seed drv nlates 


& 

.50 
39.00 

(») 

4.25 
.15 

3.34 
.20 
.15 

1.00 
.21 
.85 


$1.10 

.55 

.85 

65.00 

3.60 

7.00 
.35 

5.00 
.30 
.20 

1.25 
.30 

1.25 


27 


Stanley plates 











Photograpb tUbums 








41 


Stereopticons . . . . , 








40 


C. C. tennis ball 








50 


Tennis racket 








39 


Eureka golf ball 








57 


Ansco cameras No. 1 








33 


Cyko paper 








25 


Ansco Anns 








Union Hardware skates 








20 


E lectric flash light 








30 


Fishing rods * 








32 


Thermos bottles 


$1.50 
4.00 


$2.00 
6.00 


25 
33i 




Keen Kutter knives 








Keen Kutter camp ax 


.33 


.50 


34 


Klaxon waminer sunial 


26.25 

15.00 

.75 


35.00 

20.00 

1.00 


25 
25 
25 




IClaxonet 








Ineersoll watch 








Alcohol stove 


.33i 


.50' 


33i 


Sanatogen 


.75 

.66 


1.00 
1.00 


25 
34 




Miles's'medicine 








Vinol 


.70 
.16 
.11 


1.00 
.25 
.15 


30 


Williams's shaving stick 








36 


Jersey Cream soap 








26f 


Prophylactic toothbrush 


.164 
.66 
.70 


.25 
1.00 
1.00 


34 
34 
30 




De Wilbus atomizer 






- 


Sanitax brushes 








Eskay's Food (large size, list price 75 cents, 

but sold in some places as low as 60 cents) : 

In dozen lots 


.541 
.467 
.454 
.07 


.6a-.76 - 
.60-. 75 
.60-. 75 
.10 


10-28 


$12 worth at a time 








22-38 


$25 worth at a time 








24i-40 


Palmolive soap 








27 


Hot-water bottles 


1.00 
1.00 
.90 


L50 
1:50 
1.35 


33i 
33i 
33} 




Fountain svrincres 








Ice bags 








Lyon's tooth powder 


■M 


.25 
.15 


38 


TtelladonTia plasters . . , , . , - - 








43i 


Infants' svrmeres . . 


.37§ 


.50 


25 




Box uaner 


.30 


.50 


40 













1 $4.25 per dozen. 



2 80 cents per dozen. 



3 $1.80 per dozen. 



Mr. Sims. What is the name of that publication ? 

Dr. Nystrom. It is Advertising as a Business Force. It is a regu- 
lar textbook used in colleges and business schools of the country, 
written by Prof. Paul T. Cherington, of Harvard University. 

May I repeat that the conclusions from this table are that the 
prices for price-maintained goods are no higher on the average 

}than for goods that are not price maintained, and the margins 
gained by dealers on the nonprice-maintained goods are higher than 
on the price-maintained goods. One might reasonably conclude that 
the reason why some retailers, such as department stores, oppose 
price maintenance is because they can make more profit on nonprice- 
maintained goods. 

Some of the opponents of price maintenance, with more serious- 
ness, try to show that if the Stephens bill became a law that : 
All merchandise would be sold at maintained prices. 
The manufacturer would no longer need the good wi|l of dealers. 
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The dealers would be unable to dispose of fashionable goods at 
the close of fashion's season. 

Even these objections are absurd. 

No one who knows anything about the present-day merchandising! 
thinks even for a moment that all manufacturers want to have theirl 
goods sold at maintained prices. The fact that some merchandise 
is marketed under maintained prices is sufficient reason for other 
producers to market their goods in a diflFerent way, and consequently 
in competition for consumers' trade. 

It seems to be assumed by the opponent of price maintenance 
in the arguments that they make to the public that price mainte- 
nance would result in giving those producers who attempt to mar- 
ket their goods under this policy a monopoly of their line. Nothing 
could be farther from the actual truth. 

In the first place, the Stephens bill provides that permission to 
maintain prices shall not be accorded to monopolies in any goods. 
In the second place, there is nothing in past experience to show 
that price maintenance results in giving the producer any advantage 
of monopoly whatsoever. 

Mr. EscH. Explain that, will you ? 

Dr. Nystrom. The man who maintains his prices places himself 
in the open so that all his competitors may know where he stands; 
they know at what price his goods are being sold ; they know what 
margin is being allowed dealers, and if the Stephens bill passes the 
matter will be carried still further because a record of the margin 
allowed dealers and the prices at which they should be sold would 
be made a matter of public record. 

Anyone who wishes to compete with this concern has an easy 
opportunity to fix his sales policy in such a way as to meet ^hat 
he considers to be the public demand in a different way from the 
price maintainers' method. He knows just exactly what the price 
maintainer's method is; he can move either one way or" the other 
from that method and try to meet the public demand. In fact, I 
know of concerns now who in discussing the price-maintenance 
measure that is now before you have told me that if this bill 
passes they know that some of their competitors are going to main- 
tain prices and that they do not intend to maintain prices, but intend 
to market their goods in other ways. . 

The facts are that a price-maintained article invites competition] 
and makes it easy for competitors to establish their competition. ' 

Please note the number of competitors in the fields in which price \ 
maintenance has prevailed for a number of years, as in the produc- \ 
tion of safety razors, breakfast foods, men's hats, watches, fountain 
pens, etc. Price maintenance creates competition. 

The time will never come when the manufacturer who depends for 
his distribution on dealers can get along without the good will of 
the dealers. 

To the objection that dealers would be unable to dispose of goods 
affected by the influence of fashion at maintained prices, the answer j 
is obvious that no manufacturer would ever attempt to have his ' 
goods sold at maintained prices if they were of s6ch a character . 
that this would not be the best merchandizing policy for them. ' 

If a manufacturer should attempt to carry out a policy regard- '. 
ing his distribution and not in accord with the most economical lines, 
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the dealer would be quick to refuse his merchandise, and this would 
cause him to change his policies very soon to meet the needs of the 
trade. 

In conclusion of this point let me emphasize that this method of 
getting business by cutting prices of standard goods is not square; 
it is not honest. It seems to me that this point is excellently stated 
by an official of the State of California, the State sealer of weights 
and measures, who recently sent out this letter to a number of cut- 
price grocers in that State. This is what he says: 

The attention of this department is caUed to your advertising In the local 
paper where you offer cane sugar, 16 pounds for $1, and condition the sale 
of same upon the purchase of other commodities, the profits of which, no 
doubt, make up for the loss that you may sustain in the delivery of sugar at a 
price below the standard market value of same. 

Advertising the sale of a staple commodity, and promising to sell this com- 
modity at a price below the market value, and conditioning this sale upon 
the purchase of other commodities, which other commodities are sold at values 
in excess of the true market value, which excessive profit is calculated to make 
up for the loss in the sale of the staple commodities is altogether misleading, 
and has a tendency to disturb legitimate business. 

It further has a tendency to disturb and disrupt the principle of legitimate 
and fair competition between merchants, and does not accrue to the interests 
of the consumer. In fact, it is a subterfuge method of obtaining business 
through misrepresentation. Section 654A of the Penal Code, under the title 
of " False advertising prohibited," covers this matter, and makes the committal 
of same a misdemeanor. 

Your attention having been called to this matter will, no doubt, remove any 
further cause for the concern of this department 

Mr. EscH. Have the States passed such laws as will prevent that ? 

Dr. Nystrom. In some cases, but in the meantime, the evil of price 
cutting, such as I have described, will go on continuously in inter- 
state trade, as I understand it, which is not at all affected by the 
State legislation. 

The Chairman. Why did he not prosecute that fellow ? 

Dr. Nystrom. I presume he was giving him a chance first. 

The Chairman. It seems to me that if he was guilty that he was 
charged with the public duty to suppress that kind of thing under 
the law. 

Dr. Nystrom. May I say, Mr. Chairman, this is a matter of public 
education. Not many years ago this form of price cutting was not 
considered an evil by anyone. Within the last twenty-five years new 
factors have come into trade that make such practices much more in- 
jurious than formerly. 

The Chairman. Then there was not a law against it. Here there 
is a law against it. 

Mr. O'Shaunessy. I note the date there is May 1, 1916. 

The Chairman. He may have time yet to put him in jail if he will 
be diligent. 

Dr. Nystrom. No doubt he will do so. 

Mr. Decker. Are you a lawyer? 

Dr. Nystrom. I am not. 

Mr. Decker. I should like to have you explain to me, or somebody 
else, how that is a misdemeanor. If 1 were to sell a Gillett razor for 
$3, providing you would hnj $5 worth of other goods in my store, I do 
not see where that would violate anybody's law or any Kind of law 
you make. For instance, we will say a man comes into your store 
and buys a $2.50 razor and gets a box of holeproof hose that are 
standardized too at the regular price, and gets a dollar's worth of 
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sugar at the standardized price, and the man has not advertised that 
he is going to raise tttfe price of the holeproof hose or the sugar, who 
has been robbed there? In other words, has not the man who adver- 
tised to sell the Gillett razor cheaper merely said, " I will do this pro- 
viding you do enough business all at once to give me enough profit to 
bother with you ? " 

Dr. Nystrom. In the case that you cite, you are exactly right, but 
the sales of mechandise within that store do not stop with those 
articles that you name. There is no store that does not have a great 
many other articles it would like to sell and upon which the values 
are unstandardized, and no one can tell what they are worth. 

Mr. Decker. No one can tell what the razor is worth ? 

Dr. NvsTROM. No one can tell anything about whether they are 
worth what they are being sold for. 

Mr. Decker. Do you know of any way we can pass a law, either 
State or national, tnat will enable people who do not know what 
things are worth to get the value of their money ? 

Dr. Nystrom. No; I do not know, and I am not urging that. 

The Chairman. The Chair made the suggestion that as it wa^ 
stated that it was a misdemeanor under the law of California, that 
a good way to test it would be to prosecute the fellow. 

Mr. Decker. He just said it was a misdemeanor. That is a bald 
statement of a proposition, not true on the face of it. 

Mr. Stephens. He cites the statute. 

Mr. Decker. If you will read it over you will see that is not what 
is meant. 

The Chairman. He says it does, and I want him to prove it. A 
good way to prove it, Mr. Decker, would be to put the fellow in jail. 

Mr. Decker. That would not prove anything. 

The Chairman. It would prove that he told the truth, and if you 
put enough of them in jail, it would stop this practice. 

Dr. Nystrom. I am not trying to make the point that this statute 
covers the case ; I am simply pointing out that sentiment is beginning 
to awaken to the fact that this kind of merchandizing is not fair 
merchandizing. 

Mr. Decker. Let me ask you a question right there. You said this 
whole thing was a matter of education, and there is a whole lot of 
truth in that statement. When it is brought home to the people of 
this country that when a man advertises a razor for $2.50, providing 
they buy other goods, do you not suppose that the people before long 
will begin to waken up and take a look at other goods they buy? 

Dr. Nystrom. I think they are waking up. 

Mr. Decker. You have, of course, no objection to getting a good 
razor for $2.50, but you wish to avoid getting robbed on other things 
you buy. Can you suggest any law that will help these fellows ? 

Dr. Nystrom. That is what I am suggesting. 

Mr. Barkley. You assume that after he buys this razor he is going 
to be cheated on something else? 

Dr. Nystrom. Not necessarily that customer that day. 

Mr. Barkley. But the thing will be followed up until he does get 
his hide peeled off in good shape? 

Dr. Nystrom. Maybe some consumers are so clever that they never 
will have their hide peeled off. 
52641—16 2 
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Mr. Barkley. If that should occur, do you not think the man 
would realize it and not go back there and get it peeled again? 

Dr. Nystrom. He would not go back to that same place. 

Mr. Barkley. And he would not go to any other place, would he? 

Dr. Nystrom. I am not so sure atout that. 

The Chairman. I think you made a wise suggestion a few minutes 
ago. 

Mr. Decker. I may not be right on this point; I am only getting 
information, but I take the other side of this, but you must not infer 
that people who ask you questions are against your bill. 

Mr. Nystrom. No, sir ; not at all. 

Mr. Decker. For instance, take the Gillett razor, has anybody in 
your organization taken the trouble to find out what the cost of that 
razor is and what the manufacturers are making out of the Gillett 
razor and whether it is worth twice as much as one of these kinds 
that Judge Adamson uses? 

The Chairman. I use one that costs 15 cents every time I use it. 

Mr. Decker. The point I want you to answer is this: How much 
are these so-called price maintainers using in advertising to make up 
for merit in their articles? You can advertise anything and a man 
will buy it. 

Dr. Nystrom. It must have some merit. 

Mr. Decker. Advertisers will, tell you that themselves. 

Dr. Nystrom. I think many an advertiser has come to grief on that 
theory. 

Mr. Decker. It has got to be a good thing, but it does not have 
to be any better than somebody else's article. If we heard more about 
the other article we might buy it; but people are going to buy the 
one they hear of. They do that in politics and everything else. 

Dr. Nystrom. The Gillett safety razor is not a good example of 
the effects of price maintenance because there are other things besides 
price maintenance involved. In the first place it is a monopoly; 
that is to say, ujider the patent right, and their profits are manufac- 
turers' profits. The prices at which the razor is sold to dealers do 
not permit the dealer to get anything in the way of an exorbitant^ 
profit. It is a very moderate margin. 

Mr. O'Shaunessy. For the dealer. 

Dr. NystrOm. You are right. 

The Chairman. The first purchaser pays the highest price and 
gets the hardest jolt. He pays, as a matter of fact, several profits 
because it has got to be passed along. 

Dr. Nystrom. That is true. 
tf'tThe Stephens bill, if enacted into law, will prove beneficial to the 
great majority of the people. 

Legislation should be based upon public interest. What is best 
for the greatest number should prevail. 

Manufacturers of specialties, depending for distribution upon the 
regular channels of trade, and manufacturers without selling organi- 
zation of their own, but who produce goods that must be widely dis- 
tributed in order that they may be economically produced at all, are 
in favor of price maintenance. 

Manufacturers who have monopolies in the production of the 
necessaries of life are indifferent to price maintenance. The fact 
that such producers have monopolies assures them of their profits and 
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ciince consumers must have their goods, it is of little concern to them 
what dealers resell their products for, so long as the sales are made. 
The Stephens bill provides that no such concern should be permitted/ 
to maintain resale prices. This is as it should be. but I do not thinli 
that any monopoly producer would care very much whether his resal4 
prices were maintained or not. 

Mr. Decker. One of your points there brings out an idea rather new 
to me, that the maintenance of the price ii^ a good 'vay to promote 
competition, and still this same bill provides that the people that 
have a monopoly qan not compete. What is the use of prevent- 
ing a monopoly from competing in this kind of maintenance, that 
those having no monopoly can not reduce the price if the mainte- 
nance of price is favorable to competition? Would not that be a 
good way to break up a trust, to make them all maintain prices? 

Dr. NVstrom. There can not be any competition where there is 
monopoly. 

Mr. Decker. Certainly not, but what is the use of our prohibiting 
H monopoly from maintaining price if, as you say in another point 
this maintenance of price is promotive of competition? 

Dr. Nystrom. Frankly, I do not see any particular reason for in- 
cluding this provision, except that there might be something coming 
tip that we can not foresee now that would make it necessary to have 
this provision in it. 

Mr. Decker. This might be a good amendment to the antitrust 
law to prevent monopolies. 

Dr. Nystrom. We must bear in mind when we speak of a monopoly 
that we speak of an institution that has no competition. 

Manufacturers' with well-developed selling organizations of their 
own that reach the retailers or the consumers directly not only do 
not care for price maintenance, but seem to be hostile toward it, prob- 
ably for the reason that they do not need it themselves and fear if it 
should be made permissible, new factories of competition would have 
to be faced. The large sales organizations secure all the results 
that price maintenance could secure. 

Wholesalers are either for or against price maintenance according 
to whether or not they have special brands of goods that thejr desire 
to push. The wholesaler with a brand of goods of his own is m much 
the same position as the manufacturer with a well-developed selling 
organization; he has nothing to gain by legalized price maintenance. 
His selling organization accomplishes directly and effectively what 
other producers without selling organizations hope for through price 
maintenance. 

Ninety per cent of the retailers of the country, conservatively esti- 
mated, are in favor of price maintenance. 

At this point I wish to quote from The Economics of Eetailing, by 
myself, from the bottom of page 262, as follows : 

In answer to the query whether dealers favor price standardization the East- 
man Kodak Co. and A. J. Reach Co. received answers from over 90 per cent 
of the retailers carrying their goods, and in each case 98 per cent voted for 
price maintenance. A similar census taken by the Waterman Fountain Pen Co. 
showed 98 per cent favoring that form of merchandising. Out of 1,405 replies 
received by the Kellogg Toasted Corn Flake Co. to the same question, only 8 
dealers were against the maintenance of uniform prices. And in 6,000 votes 
cast by retail jewelers in the Hamilton Watch Co. poll, there were only 3 
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opposed to the enforcement of standard prices. (Ouoted from an article by 
Charles L. Miller, in the University of Pennsylvania Law Review, November, 
1914, entitled "The maintenance of uniform resale prices.") 

Mr. Sterling. If that is true, if 98 per cent will maintain prices, 
they can do it and the other 2 per cent would not cut much figure, 
it seems to me. 

Dr. Ntstrom. May I differ with you? One dealer in the com- 
munity cutting prices upsets the price levels of all dealers, and every 
retailer, I think, that will appear before you will testify the same 
thing unless he is that one man who makes use of this device. 

Mr. Sterling. I suppose one man in a town or city could get a 
few additional customer^ for the time being by cutting prices. It 
certainly could not have any very material e^ct on the other 98 or 99 
per cent, however. 

Dr. Ntstrom. If you will permit me to differ with you, it does 
have a most serious material effect. It creates in the minds of the 
customers the notion that the dealers with whom they deal are over- 
charging them for merchandise. Therefore, the regular dealers 
lose the cunsumer's good will. The consumer transfers his trade, 
and the retailer not only loses the trade and confidence of that cus- 
tomer, but has to throw out that line of merchandise and find some- 
thing else. That is one of the points I made early in my presenta- 
tion. 

Mr. Barkley. In other wordsj you think Congress ought to pro- 
tect 98 per cent against competition they think they can not meet - 
on the part of 2 per cent? • * 

Dr. Nystrom. 1 think Congress ought to take into consideration 
the increased cost of distribution that this sort of trade friction 
causes; costs that the consumer must pay in the long run. 

Mr. Barkley. Is there any competition of any kind that does not 
create friction, and is there any way to eliminate trade friction with- 
out putting trade all in the hands of one person or one class of per- 
sons to there may be no competition at all? 

Dr. Nystrom. Competition of two different lines of merchandise 
results in reduction of expense in order to secure the trade of cus- 
tomers at the lowest possible price. But this kind of competition, 
competition of one line with itself, forces the producer to spend more 
money in marketing his own product in competition with his own 
product. This kina of competition produces nothing of value, noth- 
mff but friction and waste. 

Mr. Stephens. In other words, you have a producer competing 
with himself through 50 different stores in the same town ? 

Dr. Nystrom. Precisely. 

Mr. Barkley. That producer, though, gets his prices for his 
productj does he not? 

Dr. Nystrom. He did for the articles he sold, but he fails to 

Mr. Barkley (interposing). He need not sell anybody unless he 
pays him what he wants for it. 

Dr. Nystrom. The result is that he finds himself without a market. 
The dealers will not buy. Many have been the times that I have seen 
traveling salesmen told by dealers — 

I can not handle your goods, because the prices on your goods are cut in 
this community. I can not handle your stuff. I can not get any reasonable 
margin for handling it 
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Mr. Barkley. What you are driving at is to bring about a situa- 
tion where there can not be any reduction price no matter what the 
difference of location 6r business conditions or the overhead ex- 
penses in different communities. 

Dr. Nystrom. Yes; I think there can be differences, but there is 
no one more axious to see that those differences are taken into ac- 
count than the producer himself.^ 

Mr. Barkley. Under this bill can the manufacturer make one price 
for his product to the merchant in one community and a different 
price in another community? 

Dr. Nystrom. That is inj understanding. 

Mr. Barkley. It would depend entirely on the quantity and 
quality, would it not? 

Dr. Nystrom. Is there not another condition — ^transportation? 

Mr. Barkley. Here is a uniform price to all his customers based 
on the safne quality, quantity, and distance from his factory. 

Dr. Nystrom. Yes. 

Mr. Barkley. Although he may make a difference in the price to 
the retailer,^ the retail price must be uniform all over the United 
States? 

Dr. Nystrom. He may make a price that may differ among re 
tailers, depending on quantity, quality, and distance. 

Mr. Barkley. But when the retailer goes to sell the article to the* 
consumer it must be en a uniform 'price all over the country? 

Dr. Nystrom. These matters will be matters of public record. 

Mr. Barkley. You can answer my question yes or no. Does not 
the bill provide that it shall be a uniform price all over the United 
States to the consumer, but may be a different price to the retailer? 

Dr. Nystrom. No; I do not understand that it shall be uniform 
all over the United States. 

Mr. Stephens. There are differences in transportation. 

Dr. Nystrom. Yes. 

Mr. Barkley. Is it not a uniform-price-fixing bill? 

Dr. Nystrom. No; it is not. Such a bill would not be sound ac- 
cording to principles of economics. This one is. 

Mr. BaRkley. Then it is purely arbitrary with the manufacturer 
to determine whether the conditions in one community justify him 
in making a lower price than in another community ? 

Dr. Nystrom. Yes, sir. 

Mr. Barkley. So under the bill he may still be able to grant favors 
and special privileges to merchants in one section over another, and 
he is the judge of what the conditions justify there? 

Mr. Stephens. Will the witness permit me to make a statement 
in regard to the statement of the gentleman from Kentucky? In 
many States in the Union now we have antidiscriminating statutes 
that prevent a producer from discriminating in the price that he 
makes to the distributer. Now we have no law to prevent the retailer 
from discriminating in the price of that article. He can rob one-half 
of the consumers and put it in the pocket of the other half of the 
consumers under State laws that now exist, but the uniform price 
under State laws prevails. Now this bill makes a uniform price, it 
makes the producer make a level price. It prevents him from dis- 
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criminating in favor of customers in one section of the country 
against customers in another place. 

Mr. Barkley. Let me ask you this. You say a uniform price? 

Mr. Stephens. Yes; less the distance. 

Mr. Barkley. To all people of a definite class who buy a given 
quantity? 

Mr. Stephens. Yes. 

Mr. Barkley. Suppose there were two towns, one a large city of 
30,000, 40,000, or 50,000 people, and a merchant buys 10 carloads of 
goods, and by reason of that quantity he gets a reduction on price 
from the manufacturer, does he not? 

Mr. Stephens. Yes. 

Mr. Barkley. Twenty-five miles away from there a little mer- 
chant who buys, maybe, one-half a carload, and because of that 
small quantity he does not get any reduction in price. Are both 
these merchants compelled to sell to the consumer at the same price? 

Mr. Stephens. The uniform price. If I were writing the bill to 
suit myself I would make it absolutely uniform without regard to 
quantity that anybody buj^s. I would make the price uniform every- 
where. I would not permit quantity to have anything to do with it. 

Mr. Barkley. Following that question, then, the big merchant un- 
der your bill here who buys cheaper because he is able to buy more 
niakes a larger profit than the little merchant? 
' Mr. Stephens. He can do that* providing the distributor will pay 
the difference, but his prices are on record in the Trade Commis- 
sion 

Mr. Ehrlich. As the bill now stands it makes it arbitrary to es- 
tablish a zone, a different price to the wholesaler located m Chi- 
cago than if located in New York; to establish a zone system, and 
that is arbitrary with the manufacturer. 

Mr. Barkley. The zone system, though, would not govern? 

Mr. Ehrlich. According to the distance. He can raise the price 
according to the distance. 

Mr. Sims. Let me suggest that we will get along if members do 
not discuss matters between themselves. 

Mr. Barkley. The witness indicated he did not object to Questions. 

Mr. Sims. I think the gentleman might proceed and nnish his 
formal statement. 

Dr. Nystrom. Very well. I should like to say, though, at this 
time, since the matter is in my mind, that there is some economic 
justification for the difference in prices due to quantity. The man 
who buys a larger quantity is not necessarily thereby enabled to sell 
it for less. That is an economic fallacy we ought to get out of our 
heads. The retail concerns in this country whose sales are the great- 
est are the ones who have a high selling expense. It took me a lonjg 
while to grasp the idea that a concern doing $100,000 worth of busi- 
ness had a selling expense on the average of say 20 or 25 per cent, 
when the little store right near it, doing only $20,000 worth of busi- 
ness, had a selling expense no higher and frequently very muph less. 
In the retail business, within certain limits, the greater the volume 
of business the greater the proportion of expense. Several expense 
items in a retail store tend to increase fai^r than sales, such as 



Digitized by LjOOQIC 



BEGULATION OF PBIOES. 28 

rent, delivery, management, and bookkeeping. When a dealer buys 
a large quantity he takes on such expenses as storage, handling, 
interest on -the money invested, and risk, extra expenses that come 
with larger quantities, and these should be covered by a difference in 
price in favor of quantities. 

Mr. Barkley. If there is no greater profit to the large merchant 
because he is able to invest a larger amount of money in a larger 
amount of goods, what inducement is there for him to make that 
outlay of money and store his goods? 

Dr. Ntstrom. In the first place, theoretically, he should have the 
interest on his money in addition to all his expenses, then there is the 
speculative element that the goods may go up or down in value. 

Mr. Barkley. This bill^ if that is true, gives the advantage to the 
big merchant, not to the little one? 

Dr. Nystrom. No; I have just explained that the quantity price 
is not necessarily an advantage. Buyiug in quantity mvolves addi- 
tional expense. 

Mr. Carew. Have you discriminated between the functions of the 
wholesaler and the retailer in any part of your statement? 

Dr. Nystrom. I have not made any reference 

Mr. Carew. Is it not going to be necessary to do that in order to 
clear some of these gentfemen's mind as to the quantity, the buying, 
and the overhead ? 

Dr. Nystrom. The quantity buying? 

Mr. Carew. The wholesaler and the retailer. 

Dr. Nystrom. I do not know that it is necessary to take up the 
time of the committee on that. 

Mr. Carew. You do not consider the wholesaler and the retailer 
the same as the manufacturer ? 

Dr. Nystrom. No, sir. • 

Mr. Carew. How is that going to affect your discussion of quan- 
tity and price? 

Dr. Nystrom. You mean when a store buys a large quantity it 
really assumes some functions of the wholesaler? 

Mr. Carew. No; I think they are two distinct lines of trade and 
the bill covers both. 

Dr. Nystrom. Certainly, some large stores buy large quantities 
and eliminate the wholesaler. 

Mr. Carew. If you eliminate him that makes the point clear, but 
if you do not do it you are going to get everybody mixed up. 

Dr. Nystrom. I think this will be clear to evrybody that when 
a man buys large quantities he is simply taking on some of the f imc- 
tions of the wholesaler, as, for example, storage and handling, and 
in doing that he assumes some of the wholesaler's expenses. 

Mr. Carew. Is not the wholesaler covered under this bill? 

Dr. Nystrom. In the sense that the prices that are to be fixed are 
to be uniform for wholesalers as well as retailers, but it does not 
make any difference in the principle of the thing, does it? 

Mr. Carew. I think it does, if you are going to base it on quantity. 
You do not deny that there is a real, practicable as well as theoretical 
difference between the operations of a retailer and a wholesaler, and 
every manufacturer must protect the wholesaler to some' degree in 
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the matter of making prices to a retailer, whether he is a large buyer 
or a small buyer. 

Dr. Nystrom. That protection in my mind is not an ethical pro- 
tection, but a business or economic protection. 

Mr. Carew. I would rather you would call it commercial, because 
that is more to the point. 

Dr. Nystrom. Commercial, yes ; I agree with you. 

Mr. Carew. Then, how are you gomg to take care of your little 
mei;phant? If you are not going to draw your lines between the 
privileges which will be extended to a wholesaler and those which 
will be extended to a large retail buyer, how are you going to pro- 
tect your little merchant? 

Dr. Nystrom. If I understand your question correctly, you mean 
that the large retail buyer is one who buys direct. 

Mr. Cakbw. I am assuming that is what you meant. 

Dr. Nystrom. I simply meant the man who buys a large quantity 
incurs additional costs of doing business. 

Mr. Carew. You mean the retailer now ? 

Dr. Nystrom. Yesj I am talking about the retailer all the time, 
because that is the point of view that I understand. , 

Mr. Carew. I am assuming that the committee perhaps does not 
quite realize the diifference in trade conditions surrounding the 
two classes — ^the wholesaler and the retailer — and before they will 
ever understand the operatioji of the bill in practice somebody will 
have to tell them the difference between the operations of those two 
classes. 

Dr. Nystrom. I am not prepared to go into detail about the whole- 
saler's point of view, but I will repeat this, that taking on the 
additional quantity means ordinarily additional expense and that 
expense economically ought to be covered by price. 

Mr. Barkley. He does that in the hope that it will be a profitable 
investment ? 

Dr. Nystrom. Yes. 

Mr. Sterling. Where did you get the information? When did 
you get the opinion that the percentage of cost of operating a big 
store was greater than in a small store ? 

Dr. Nystrom. When I was engaged as ' instructor of economics 
in the University of Wisconsin, and while I was conducting classes 
for retailers, comprising practically all kinds of retailers in the 
State who came together for these instructions ; I got them to work 
with me on statements of their costs of doing business. Somewhat 
more than 100 gave me their costs of doing business, and I have 
here 79 of them summarized. I had to throw out quite a number 
because of errors of various kinds which crept into their accounting, 
but 79 had followed cost-accounting methods and gave their costs 
of doing business. Do you wish me to present some of these costs 
of doing business ? 

Mr. Sterling. You may put it in the hearings. 

Dr. Nystrom. Very well; it was from this experience that I draw 
my conclusion that the small store, favorably situated, with a fair 
degree of trade, is able to do business on a smaller percentage of 
margin than the average large store. 

(The table referred to is as follows :) 
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Costs of doing retail business in Wisconsin. 
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Mr. Sterling. Under the same conditions? 

Dr. Nystrom. The conditions could not be precisely the same. 
Rent and delivery would diflfer. The small store serves/a small com- 
munity; the large store must draw trade from lon^ distances. Its 
costs must be higher. . 

Mr. Sterling. You are establishing the fact now that a small store 
is run cheaper on the basis of percentage than a large store. That 
very fact is what makes th^e large department stores possible, be- 
cause they can run them on a cheaper percentage operation. 

Dr. Nystrom. No; I beg your pardon. I must make this very 
emphatic, that every bit of evidence that I have seen points to the 
fact that large-store costs run higher proportionally than small-store 
costs. Whenever a witness comes before you either from a large or 
a small store, if he will tell you, try to get him to give you his cost 
of doing business. Let us not assume about these things. Before 
going further in thinking that large retail stores are more efficient 
than small ones, let us find out what their costs of doing business are. 

I remember two years ago that one of the representatives of one 
of the largest department stores in New York City came before one 
of the committees, I think it was the Judiciary Committee, and one 
of the members of the committee asked this gentleftian, who was 
manager of the store, by the way, what his cost of doing business 
was, and he repiled, " I do not know ; I must consult my bookkeeper." 
Before the Industrial Relations Commission hearings were held a 
year or so ago in New York, and I have been informed that this 
same department-store manager was asked the question by one of 
the members of this commission, "What are your costs of doing 
business?" He replied, "I do not think that it concerns this com- 
mission." And that was all the information that was gained. 

Many popular writers on department stores have assumed that 
the department-store method of distributing goods is much more 
economical than any other. It is remarkable that so many have 
taken this view with hardly a fact to warrant it. Some official bodies 
of a public nature have expressed the same view upon equally 
groundless bases. As an example of this sort of thinking, the United 
States Industrial Commission in its final report (vol. 19, p. 549) may 
be quoted : 

If rightly managed, the department store must be able to make great 
economies in rent, cost of superintendence, office expenses, and possibly in 
clerk hire. 
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But in the testimony given before the commission there was noth- 
ing to lead to such a conclusion. For example, S. M. Woodward, 
a Washington department-store manager, testified as follows (Vol. 
VII, p. 736) : 

Question. You believe thjft you can sell goods cheaper than the one-line stores 
can, or do you know that you can? 

Mr. Woodward's answer: 

/ do not think we ever claimed that. [Italics are mine.] I know that the 
quantity of goods that we purchase in many lines enables us to do that: 

A few moments before Mr. Woodward was asked : 

Does the department store, from the economical standpoint, require less help 
to do the same business than in the old way of several stores? 

Answer. No; it requires more. That evidently does not seem reasonable to 
you, but we have to wait upon people now with specially trained help in more 
than half of our departments. Of 60 to 80 per cent of them that is true. In 
other words a custojjier is not a customer unless she is waited upon intelli- 
gently. 

Later on Mr. Otto Young, manager of The Fair, was asked (Vol. 
VII, p. 696) : 

Question. What is the economy of many departments under one management? 

Answer. The economy is largely in the quantity of goods that we can pur- 
chase, as against the small merchant. We buy our goods for cash. No de- 
partment store that has to buy goods on creitit ever made a success. Depart- 
ment stores do away largely with the middlemen — the jobbers. They buy 
nine-tenths of their goods direct from the manufacturer; they do not have 
to pay two or three profits before the goods get to them. A man that wants 
to buy a dozen — a manufacturer would not bother with him to sell him a 
dozen — he must go to a jobber. That jobber must make 10 or 15 per cent 
on the goods ; therefore they cost the buyer nfore money. 

Other department-store managers gave similar testimony, yet the 
Industrial Commission concluded that '*If rightly managed, the 
department store must be able to make great economies in rent, cost 
of superintendence, office expenses, and possibly in clerk hire." 

Mr. Sims. Will you give the page of the table you refer to? 

Dr. Nystrom. Page 80, in The Economics of Retailing. This 
table gives yoil the cost of doing business not in extremely large 
centers, but in the small towns running from 350 population up to 
cities of 350,000 population, viz, Milwaukee, in the State of Wis- 
consin. I am convinced that costs of doing business in department 
stores run still higher in larger cities. . 

I was saying that a large majority of the retailers of the country 
are in favor of this bill. 

Mr. CoADY. How about the consumers? Is there any demand on 
the part of the consumers for the passage of this bill ? 

Dr. Nystrom. In the first place, it is a matter that has not been 
very widely discussed among consumers. You will have that point 
presented here. I have one or two further points if you will per- 
mit me a moment or two to bring them to your attention. 

Mr. Barkley. Is not the reason the consumer is not interested in 
this matter because he is not educated on this subject and therefore 
does not organize a propaganda in favor of it? 

Dr. Nystrom. Not at all. I myself am not connected with any 
retail establishment at the present time. 

Mr. Barkley. Is there any attempt to educate people along these 
lines by disseminating information? 
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Dr. Nystrom. I think so. I think you will have before you wit- 
nesses who Will testify what has been done by the consumers' or- 
ganizations on this very point. I have not yet spoken at all of the 
ccmsumer. I began with the manufacturer and am now dealing 
with the retailer, and the next point I hope to make is about the 
consumer. 

Mr. Barkley. I should like to hear something about him. 

Dr. Nystrom. All right, I do not blame you. 

Mr. Barkley. Yes ; I am one of them. 

Dr. Nystrom. I simply want to add that all of the national letail 
associations of the country, except the National Retail Dry G^ods 
Association, have gone on record as favoring this bill. That prac- 
tically all State retail associations have gone on record as being in 
favor of this bill. 

Mr. Barkley. What was that about the dry goods association ? 

Dr. Nystrom. I said that all thfe national retail associations but 
one, the National Retail Dry Goods Association, have gone on record 
in favor of this bill. 

Mr. Barkley. It has gone on record against it ? 

Dr. Nystrom. It has gone on record against it. 

Mr. DoREMus. How about the wholesalers; how do they stand? 

Dr. Nystrom. They stand differently, based, as it seems to me, 
on whether they have private brands they wish to push or not. 
That is the point of selfish interest. 

Mr. Carew. When they have special brands what is their attitude? 

Dr. Nystrom. When they have special private brands of their own, 
as a rule, they are opposed to price maintenance because they are then 
in the same positioij as manufacturers who have large selling organi- 
zations that can cover their territories thoroughly and through those 
sales organizations they can get everything that price maintenance 
would give them, and if price maintenance were put into eflfect then 
they would get new competition that they do not now have. - 

Mr. Decker. Do not large manufacturers favor this bill? 

Dr. Nystrom. Not large manufacturers with large selling organiza- 
tions as a rule. Many manufacturers, as well as dealers, consider 
this bill from the standpoint of their economic interests. Manufac- 
turers who go directly to the dealers or to the consumer do not need 
it because their salesmen visiting the trade weekly or biweekly can 
keep the dealers in line, as the phrase goes, and prevent the trade 
friction I have mentioned, but this method involves a big additional 
expense in the distribution of goods. The method is eflfective but 
expensive. 

Mr. Carew. Is it not a fact that dealers who have special brands 
generally undersell competitors who have standard brands? 

Dr. Nystrom. Oh, no. 

Mr. Carew. It is not often the other w ay ? 

Dr^ Nystrom. Yes. 

Mr. Carew. They become interested in price maintenance one way 
or the other? 

Dr. Nystrom. They do not need it. They get price maintenance, 
or the result that price maintenance would bring without the bill. 

Mr. Decker. I have never got any letters from any of the large 
manufacturers against this bill. 
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Dr. Nystrom. There are quite a number who have expressed no 
intere^, and some have expressed disapproval. Take the meat-pack- 
ing companies, the flour manufacturers, the manufacturers of acmie 
of the automobiles, not all of them, for some of them believe in jwrice 
maint^iance ; some of the manufacturers of automobile tires, I be- 
lieve, are opposed to price maintenance. I think quite an extensive 
list could be*made up. You are thinking of the manufacturers mak- 
ing nationally advertised goods. As a rule they are in favor of price 
mainteenance, except those concerns which have very extensive sales 
organizations. 

A Voice. The manufacturers throughout the country in reading 
this bill recognized that it gives them an extra whip hand over the 
consumers and while they are not ready to oppose the bill yet those 
who are patriotic or at all honest are not inclined to take advantage 
of this extra club over the consumer, and that is the reason why you 
are not hearing more from the large manufacturers in (^position to 
the bill. 

Dr. Nystrom. This gentleman who has several times before inter- 
rupted me has taken up time on points upon which! disagree, and 
which might be easily answered, but do not think that I should take 
up the time of the committee further upon this point. 

Mr. Westerfeldt (vice president National Association Retail 
Grocers) . I should just like to say one word in reference to the point 
raised by the gentleman who interrupted Dr. Nystrom just now. 

The Chairman. Are you for this bill or opposed to it ? 

Mr. Westerfeldt. I am for it; but inasmuch as Prof. Nystrom 
is probably not familiar with all of the conditions in a great many 
lines of manufacture and distribution, and as the gentlemrin has 
raised the point, perhaps Prof. Nystrom may be good enough to 
yield for the time being. 

The reason the large manufacturers, or some of them, are not 
in favor of the StepTiens bill is that some are enjoying a natural 
monopoly. Any manufacturer enjoying a natural monopoly does 
not need the provisions of the Stephens bill, because he can have 
his prices maintained without any additional legislation. However, 
manufacturers who do not enjoy 

Mr. Sterling. How can he have it maintained without any legis- 
lation? Suppose a man in some town cuts the price on his com- 
modity ? 

Mr. Westerfeldt. That group of manufacturers to whom I refer 
as a rule deal directly with their distributors, therefore, they are in 
a position to have their prices maintained and do maintain them. 
On the other hand there are any number of manufacturers desiring 
to have their prices maintained, but dealing through a middleman, 
through a wholesaler or jobber, they are practically powerless at 
present to do anything toward maintaining their prices. Does that 
answer your question? 

Mr. Sterling. No ; I do not see any distinction. 

Mr. Westerfeldt. Let me cite a concrete case. 

Mr. Sterling. Suppose he sells it to the retailer, now, the retailer, 
can sell it to the consumer? 

Mr. Westerfeldt. But he does not do that usually. 

Mr. Carew. In that case may he not shut oflf the supply ? 
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Mr. WESTKRFEiiDT. He may shut oflf the supply if he sells directly 
to the retailer; but the manufacturer, dealing through a jobber or 
wholesaler, is powerless to shut oflf the supply to his dealer. 

Mr. BARKiiEY. Give an instance of one of these natural monopolies^ 
you are talking about. 

Mr. Westekfeldt. The Ford motor car would be a good illus- 
tration of a patented monopoly. 

Mr. Barkmiy. And the Packard? 

Mr. Westekfeldt. And the Packard. 

Mr. Barkley. So is the Kellogg Co., the manufacturers of corn- 
flakes? 

Mr. Westerfeldt. No; that is a mistaken idea. Others make corn- 
flakes. 

Mr. Barkley. Other people make them, but they do not make his 
cornflakes. He has a monopoly of his own product? 

Mr. WESTERFEMxr. That is not a monopoly, not according to my 
interpretation. 

Mr. Barkley. Neither is Ford's automobile a monopoly, because 
there are other automobiles nearly as cheap. 

Mr. Westerfeldt. Yet every part of it is patented — ^no one can 
make that car. If you. desire a Focd automobile you will not pur- 
chase a machine manufactured by Mr. Smith, although it might 
be substantially the same machine. . 

The Chairman. I think right there, without giving away any 
figures, a member of this committee was present and a witness of the 
statement, the general manager of that company told us when we 
were together in their office that if anyone else could take what they 
know and the instrumentalities they have and make Ford machines 
cheaper than they can, they are welcome to do it. 

Mr. DoREMus, Is it not a fact that under the system employed 
by the Ford Co. the Ford Co. retains title to the car until it passes 
into the hands of buyers? 

Mr. Westekfeldt. That is my understanding. 

Mr. DoREMus. Is that'not one of the reasons why they might prob- 
ably not be as much interested in this legislation as some others? 

Mr. Westerfeldt. That is precisely the point I desired to make 
when I rose, that certain manufacturers are enjoying a natural 
monoply inasmuch as they deal directly with their distributors or 
deal directly with the ultimate purchaser. 

Mr. Decker. Another reason is that Mr. Ford relies on the merit 
of his machine instead of on advertising? 

Mr. Westerfeldt. Well, not altogether. 

Mr. Decker. I never heard anybody boost for a Ford car except 
people who owned them. 

Mr. Westerfeldt. That is a good advertisement. 

Mr. Decker. I do not suppose he pays them. 

Mr. Barkley. I suggest that the witness be allowed to complete 
his statement. 

Dr. Nystrom. May I add that manufacturers whose cost of selling 
are likely to be reduced by price maintenance are likely to be for this 
bill. Those manufacturers who already have the results that price 
maintenance aims at are not only not likely to favor but really to 
oppose this measure. Their opposition is not due to patriotism but 
to selfishness. . 
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Finally the principle of price maintenance as embodied in the 
Stephens bill is desirable, for the reason that it accords with what is 
best for the consuming public. Price maintenance implies ^stand- 
ardization and identification of the merchandise, and this stand- 
ardization and marking is desirable from the standpoint of the 
public for several reasons. 

Mr. Decker. Have you ever had an organization of them? 

Dr. Nystrom. There are organizations. I think the Housewife's 
League is one. There has been some discussion in women's clubs 
about the subject of price maintenance all over the country. I 
have addressed three or four women's clubs on this subject at their 
request, and found a good deal of interest in the matter. 

The Chairman. How would your bill permit general application 
of this priciple ? In other words, under your bill can anybody who 
produces or manufactures anything fix the prices on every sale? 

Dr. Nystrom. No ; not without coming under 

The Chairman (interposing). Is there objection to giving it that 
broad scope so the producers of corn, wheat, cotton, and beef can 
all profit and come under it? 

Dr. Nystrom. No objection to it whatsoever. 

The Chairman. If they are allowed to fix their prices once, they 
do not care what you do on the subsequent prices. 

Mr. Stephens. I might call the chairman's attention to the fact 
that the price of beef is fixed. 

The Chairman. I do not know ; I have seen people give 4 cents a 
pound for a fat cow, then I paid 35 cents a pound for a steak out 
of it. 

Mr. Barkley. That price was not fixed by the raiser of the cow ? 

The Chairman. No. 

Dr. Nystrom. Nor by price-maintainers. 

There are three reasons why the consumer would be benefited by 
merchandise standardization and price maintenance : 

First, the consumer can tell by one single inspection or trial 
whether such an article is suited to his need^ or not. If it is desirable, 
future purchases of the same article will take up but little time or 
energy. If it is not desirable, he can just as easily avoid getting it. 
Thus the buying process of the consumer is simplified, and time and 
energy saved. 

Second, the standardized article saves both the consumer's and 
dealer's time usually taken up in demonstrating the goods. The con- 
sumer is assured of the quality he is getting without taking the time 
and pains to make a careful examination before purchasing. The 
dealer is saved the time that is usually taken to describe and push 
the unknown, unstandardized article. In these days with our com- 
plex standards of living, these savings are highly important. 

Mr. Sterling. I am trying to understand you, but why is the con- 
sumer saved any more time in inquiring into the quality of the article 
when the price is maintained by law than he would otherwise be? 

Dr. Nystrom. Let me give you an example. The other day I went 
into a store to get a suit of underwear, and having worn a certain well- 
known brand of underwear, I asked for it. They did not have it, and 
this made it necessary for me to examine the underwear to make sure 
that it was what I wanted, and I spent 15 or 20 minutes buying a 
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simple suit of underwear that I otherwise would not have spent more 
than 2 or 3 minutes in procuring. 

Mr. Sterling. How would a price fixed by permission of the law 
have helped you in that transaction ? 

Dr. Nysi'rom. Because price maintenance is always accompanied 
by standardization of the merchandise, and the consumer is informed 
of the quality as well as the price by advertising in one way or an- 
other. 

Mr. Sterling. By advertising? 

Dr. Nystrom. Yes ; some form or another. 

Mr. Sterling. Is not that the purpose of the bill, so that the manu- 
facturer or the wholesaler can put a high price, so as to maintain and 
procure a big profit, so that he can advertise his wares at the expense 
of the public and add the advertising cost to the cost of his article? 

Dr. Nystrom. I think that I f ormerlv held exactly that same view, 
but I have changed it because of this tact. Let us take this kind of 
underwear that 1 have in mind, B. V. D. underwear. There are many 
other makes of -underwear on the market. They are all competing 
for my attention, for my trade, and if the B. V. D. company fixes its 
price too high I will purchase other brands of underwear. The only 
reason why I purchase this brand of underwear is because I have 
tried it and found it to be satisfactory and worth the standard price. 

Competition between underwear manufacturers forces particularly 
those that sell at maintained prices to keep up the quality of their 
goods both as to wear and comfort. Competition likewise prevents 
them from fixing their prices too high. Competition also insures a 
fair but moderate profit for the dealers who handle these goods. 
Neither the consumer nor the dealer are under any obligation to buy 
any particular brand. What the dealer buys he will sell, hence the 
manufacturers must compete for the good will of both consumers and 
dealers. 

Mr. Sterling. You said he chose to sell that which he gets the 
biggest profit out of? 

Dr. Nystrom. Yes, sir. 

Mr. Sterling. The consumer pays the bill ? 

Dr. Nystrom. Yes, sir. 

The Chairman. In case of a manufactured article the manu- 
facturer fixes the price and in selling to the first dealer he merely 
makes a discount, out of which the dealer can get his profit, and the 
dealer passes it on, but the manufacturer's profit is in it when it is 
sold to the first dealer. Did anybody ask you while I was out if you 
indorsed Senator Borah's proposition? He has introduced this same 
bill, with the addition that the manufacturer's price shall be main- 
tained and that the Federal Trade Commission pass on and help 
him fix his price so that it can not be too high. 

Dr. Nystrom. I do not see that while we are dealing with compet-\ 
ing manufacturers, that there is any necessity for such a provision. 

The Chairman. There might be some reciprocity if we are going 
to regulate honest and fair dealing all along the line, ought we not 
go to the root of the evil and see that the manufacturer does not 
get too much to start with ? 

Dr. Nystrom. The dealer is in position to buy or not buy, as he 
sees fit. 
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Mr. Barkley. In that connection let me ask you this question: 
You are speaking of this bill from the economic standpoint. Have 
you ever considered that if Congress passes this law it affirmatively 
authorizes the manufacturer to fix his own price, not at which he 
sells it to the retailer or to the wholesaler, but no matter how many 
hands that article ^oes through, or how often the title to it changes, 
that price follows it all the way down to the consumer. Have you 
thought that if that bill should pass and the Government gives to 
the manufacturer the power to do that thing, the Government must 
stand by and see that he does not exercise that power in such a way 
as to charge exorbitant prices to the consumer for the article which 
he may have, and if the Government must do that, that eventually it 
will lead the Government into an inquiry as to cost of labor, cost of 
raw material, and finally, into the price-fixing business itself, and if 
it must do it as to one, ought it not do it as to every article manu- 
factured, whether it be trade-marked or not? 

Dr. Nystrom. I have thought of that, and I think some point 

Mr. Barkley (interposing). I should like to have you talk of that 
for just a moment, if you desire, because that is a very great stum- 
bling block, in my way of thinking, with legislation of this sort. 

Dr. Nystrom. The manufacturer who has competition on all sides 
of him will not fix a retail price that is exorbitant for the reason that 
it will make it difficult for him to sell that product to the consumer. 
To illustrate, I have in mind a small kitchen utensil, a patented article 
that came under my attention about three years ago. It was put on 
the market and advertised to sell at 35 cents apiece. The price was 
then reduced to 25 cents, and in a smaller period following the sales 
of that article multiplied 12 times and the profit to the manufacturer 
was very many times increased through the fact that he reduced the 
price. At first it was too high for the consumer.. The consumer 
did not want it at 35 cents, but did want it B^t 25 cents. In nearly 
every line the consumer's demand is limited by the price he has to 
pay. Then let us not forget that everyone of these price-maintained 
articles has a great deal of competition and that the bill shuts out 
concerns that have monopolies. 

Mr. Barkley. I am not speaking for that, but I do not think the 
Government has any right to fix prices any more than to fix the price 
a man may receive for his daily labor. I object to that part of the 
legislation. That is the socialistic tendency to which I object. 

Mr. Decker. On behalf of the Socialists, I want to say that you 
have made a slight error. Mr. London is not here, and I wish to say 
that the Socialist Party does not believe in the Government fixing 
prices, but believes in the Government owning the business and get- 
ting the profits, and everybody have a share. 

Mr. Barkley. If the Government runs the business it has got to fix 
the prices at which labor is employed. 

Mr. Decker. The Socialists do not believe in the Government fix- 
ing the prices. 

Mr. Stephens. This bill does not contain the provisions of Sen- 
ator Borah's bill. 

Mr. EscH. Was objection made on account of the Government's 
fixing the prices? The Government now fixes the price of all rail- 
road and express companies and fixes what is the just or reasonable 



Digitized by LjOOQIC 



EEGUIATION OF PEIOES. 33 

rate. If we have the right, as a Government, to fix the rate of 
freights, of transportation, should we not have the right to fix the 
rates at which articles manufactured or produced by trade-marked 
or patented concerns should be sold at? 

Dr. Ntstrom. Whether we have or not, I think we must admit that ' 
there is a tendency in the direction of the Government becoming 
much more interested in trade, and the gentleman who opposed that 
movement can gain, it seems to me, a good deal of consolation 
through the fact that this bill does not come anywhere near that 
point at all. 

The Chairman. The Chair will suggest that fl'om Blackstone up 
ancf Blackstone back, so far as the law is concerned, there is a maxim 
that whatsoever a man doeth through another he doth himself. If 
the Government can authorize a manufacturer to fix the prices 
through all generations on an article, the Government can do it itself. 
There is not any supernatural distinction about it. Here is the fix 
it looks to me like you will get our consumers in — we are consumers 
of all you gentlemen produce. If you make a dollar clock for 50 
cents, or a (jillette razor for a dollar, that price is fixed — ^the last con- 
sumer at the utmost end of the system gets it for $1. You sell it to 
the first dealer at 60 cents with the imderstanding that he pass it 
down the line to the ultimate retailer at $1. He gets 70 cents, and 
the next one 80 cents, and the next one 90 cents, and the final sale ' 
price is $1. Now, the cost of manufacturing ' may be reduced 
to 40, 30, or 25 cents. You might make one for 25 cents; I do not 
Imow anything about that, but the user of that clock, the ultimate 
purchaser, will still have to pay $1. It looks to me, if the manu- 
lacturer is allowed abitrarily to fiix his price, that the Government 
ought to be allowed to say wnat the first cost will be. 

Mr. WiNSLOW. Instead of buying that Gillette razor for $1, why do 
you not go and buy another that you can get for 76 cents in its stead ? 

Dr. Nystrom. Or 25 cents? 

Mr. WiNSLOW. Why buy a Gillette razor for $1 when you can get 
one for 75 cents at the same counter? 

The Chairman. I say it may go down to where they can produce 
them for 20 cents. < 

Mr. Carew. You can buy them for 25 cents if you choose. 

Mr. Decker. I will tell you why, the electric lights say " Gillette 
is the best." 

Mr. Carew. That raises again the proijosition made two or three^ 
times, which I think is misleadingj that is the constant advertising 1 
of a well-known brand is the only influence which bears on the con- I 
sumer. Now, is it not a fact, in your judgment, that no concern of | 
manufacturers or producers has ever been able to continue the ad- ( 
vertisement and its sales indefinitely unless quality has been the un- ; 
derlying virtue of the whole transaction, of the whole proposition? [ 

Dr. Ntstrom. Absolutely; I know of no cases where that is not ; 
true. . / 

Mr. Decker. Nobody I ever heard of has said that advertising was/ 
the only thing that will enable you to sell an article all the time. I; 
should like to ask the gentleman what he thinks about the propO^ 
sition of taking two articles of equal merit and advertise one and 
not the other? Which one will sell and which one will not? 
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Dr. Nystrom. If the advertising is well done, you know what 
my answer will be. The advertised article will sell better than the 
unadvertised article. 

Mr. Decker. Who will pay for the advertisement? 

Dr. Ntstrom. The cost of distribution will be reduced by the ad- 
vertising. Let me make that clear. 

The Chairman. You reduce the cost of distribution but you never 
reduce the cost of manufacture, then what does it amount to? 

Dr. Nystrom. There are manufacturers who have reduced their 
prices. 

The Chairman. Not under your proposition, though. 

Dr. Nystrom. In cases where they have not reduced the prices 
they have added to the quality. 

The Chairman. I am talking about your proposition. You talk 
all the time about reducing the price to the user, but I have not 
seen where you propose that the manufacturer be compelled to re- 
duce his profit when his cost is reduced. 

Dr. Nystrom. We^ must iiot conclude in this discussion that a 
price once fixed will stay forever under price maintenance. A manu- 
lacurer will change that price as often as may be necessary to meet 
the conditions of trade. If his cost of production goes down he 
may lower his price. If his costs go up he may have to raise thie 
price. 

The Chairman. I should like for you to say that if he does not 
do it the Government should make him do it. 

Dr. Nystrom. We believe in competition, not in iiiterference by the 
Government in price-making under conditions of competition. 

The Chairman. The Government is interfering here, the Govern- 
ment is coming in on your motion. 

Dr. NtsTROM. We believe that competition will take care that 
prices will be reasonable, and that the public will gain more benefit 
than it would if the Government should try to 'fix prices. 

Mr. CoADY. But if competition among manufacturers takes care of 
the retailers why will n^t competition amongst retailers take care 
of the public? 

Dr. Nystrom. It does ordinarily, but in the case of such price 
cutting as I have described, the competition is unfair and dishonest. 
This helps no one but the dishonest dealer. 

Mr. Barkley. What per cent over this country at large — ^I do not 
speak of any great cities, but out through the country at large — ^what 
per cent of the merchants ever lost the good will or their customers 
by reducing the price on something? 

Dr. Nystrom. Put it the other way. 

Mr. Barkley. I will put it the way I wish to ask the question. 

Dr. Nystrom. I will answer you directly. Dealers do not lose 
the good will of their customers by reducing the price, but the other 
dealers in the vicinity who do not make similar reductions certainly 
lose the good will of their customers. 

May I continue my answer on this advertising matter? 

The Chairman. I just want to 

Mr. Stephens (interposing). Will the Chair let the gentleman 
finish his statement? I submit that the members of this committee 
are asking questions so rapidly that the witness can not make a 
connected statement. 



Digitized by LjOOQIC 



EEGUIATION OF PBIOES. 35 

The Chairman. The chairman has been 10 minutes trying to get 
the witness to say if he will — ^that is, you are advocating the power 
of the Government to authorize you to fix prices. When you in- 
voke the power of the Government do you not consent that the 
Government see to it that you fix that price right, that it has got 
the power to fix the prices right? 

Dr. Nystrom. Not necessarily. 

The Chairman. You want the power of the Government to do 
what you want done apd nothing else? 

Dr. Nystrom. It is suggested that the Government should grant 
permission to those producers who desire it to maintain prices, and 
thereby be given an equal chance in the markets of the country with 
concerns that are already enjoying the advantages that price main- 
tenance would give to these concerns that I have been arguing for. 

Mr. Dillon. Here is one man who advertises ; here in another who 
does not advertise. How is the man who is not advertising interested 
in this bill? 

Dr. Nystrom. I do not know of any manufacturers who are not 
advertising who are taking a position in favor of this bill. 

Mr. Dillon. If that is true, then it is plainly in the interest of the 
man who advertises and is not in the interest of the one who does 
not advertise? 

Dr. Nystrom. Let us not forget that there are many more who are 
favoring this bill besides manufacturers, and that the movement in 
favor of price maintenance began with the retailers and not with 
the manufacturers. Most manufacturers, whether they advertise 
or not, have other ways of getting the desired eflfect, although ex- 
pensive ways, but the independent dealer has no way- out. 

Mr. Barkley. The retailer is trying to put the fellow out of busi- 
ness who put a store on the next comer and sells something cheaper 
than he can afford to sell it, or is willing to sell it, and because he 
can not meet that competition wants Congress to put that little fel- 
low out of business or compel him to sell at the expense of the man 
already in business. 

Dr. Nystrom. I must differ with you in the premises, because the 
man that cuts the price does not cut prices on everything; he cuts 
prices on a few .things in order to draw the trade away from this first 
retailer. 

Mr. Barkley. Let me give you an instance. I went down the street 
the other day and wanted some tooth paste. I use a brand known as 
" Kolynos," I believe. I got it at 21 cents. I did not go in there to 
buy anything ; they did not ask me if I ^wanted anythmg, but I got 
this tooth paste at 21 cents, which was being sold at another store 
for 25 cents. Of course I got the benefit of 4 cents reduction in price 
OB this tooth paste. 

Dr. Nystrom^ Did you buy anything else? 

Mr. Barkley. I did not buy another thing in that store, and do 
not suppose I ever shall. 

Dr. Nystrom. You are a lucky man. 

Mr. Barkley. If this bill passed I could not get that tooth paste 
for less than 25 cents, could I ? 

Dr. Nystrom. I presume not. , 

Mr. Barkley. So I would have lost 4 cents on that deal, would I 
not? 

t 
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Dr. Nystrom. Yes, sir. 

Mr. Barkley. And because some other fellow may go in and buy 
something else which will enable this merchant to make a profit in 
order to make up this 4 cents, you want to deprive me of the right 
to get that tooth paste at 21 cents instead of 26 cents? 

Dr. Nystrom. Yes, sir ; and I will tell you why. 

Mr. Barkley. I am not going to let you do it if I can help it. 

Dr. Nystrom. I do not know offhand what the cost of Kolynos 
tooth paste to the dealer is, but if it is anything like other tooth 
pastes ihere is not enough margin between the cost to the dealer 
and 

Mr. Barkley (interposing). I just gave that as an instance of 
thousands of occurrences of that sort that happen among the con- 
sumers and purchasers of the United States. 

Dr. Nystrom. I want to show you what is wroiig about it. The 
margin on tooth paste — I will not say Kolynos, because I do not know 
that brand — ^the difference between what the dealer pays and what he 
sells it for when he sells it at 21 cents does not cover his cost of doing 
business; in other words, he sells it at a loss and you are getting 
something for nothing. Now, I do not think the American public 
wants to get something for nothing. 

Mr. Barkley. Do jou think it is necessary for a merchant, who is 
selling 2,000 different things, to make an independent profit on every 
individual thing he sells, or ought it not be the policy of the law that 
he may make a profit on his aggregate business? 

Dr. Nystrom. In a scientific retailing system every article should 
bear its own burden of expense. Not only is this scientific but it 
is also fair. Much of the evil of trade grows out of the development 
and manipulation of parasites which may be used in underhanded 
competition. . Ypu do not want some of them . 

Mr. Barkley. Let us take a bank. Some man may come in and 
want $10 for 30 days. Eight per cent interest on $10 for 30 days 
might not be enough to pay for the paper the note is written on 
and for the overhead charges. They make a flat minimum rate 
of interest, say 25 cents or 50 cents, for all loans. . Of course that is 
usual. Now, the Treasury Department, which has been agitating 
somewhat the matter of usury recently, takes the position that a 
the bank is not required or expected necessarily to make a profit 
on everj individual loan, but if the aggregate business of the bank 
is sufficient to insure a profit of 6 to 8 per cent, they could make the 
loan at the same per cent, no matter what the amount may be. 
Would not the same principle apply to a retailer who might be jus- 
tified in selling some one article, and I venture to 6ay that no mer- 
chant in the United States does not' sell some article at some time 
less than cost. 

Dr. Nystrom. It would apply, but with the qualifications I have 
stated. Let me also give an instance of shopping in Washington: 
I went into a drug store in this city, a price-cutting drug store, 
some months ago. I went in simply to see how the establishment 
looked and without any intention of buying anything. As I wan- 
dered down through the store several salesmen spoke to me and 
asked me if there was anything they could do for me. I shQok my 
head and wandered along looking around. 
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Sooji I came to a big pyramid of chewing gum. Out in the 
window I had seen a lot of chewing gum and, among others, that 
well-known brand, Wrigley's Spearmint, two packages for 6 cents. 
Now, my children like gum, so when I came up to this pyramid I 
thought : " Well, I shall have to satisfy these importunate salesmen 
some way, so I will buy some chewing gum." So I said : " Give me 
some gum," and the clerk started to get some gum ; but I said : " Let 
me have Wrigley's." Now, they did not have Wrigley's anywhere 
in that pyramid, but from underneath the coimter, out of sight, he 
brought out two packages of this brand of ^m and gave me them 
for my nickel. The next moment I stood in front of a showcase 
where there were a number of combs. Just that morning I had 
the misfortune to break a rubber comb I had in my case and the 
thought flashed in my mind, "I will get a comb." The salesman read 
my interest and immediately brought out a tray full of combs, the 
ones that I was looking at, and I selected one and asked him how 
much it was, and he said 35 cents. I paid him the 35 cents and went 
out. Then I pulled the comb out of my pocket, took the wrappings off 
of it, and I suddenly concluded that I had paid more for that comb 
than it was really worth. A little farther down the street I went 
into another drug store and asked for a comb as nearly like this one 
as possible. It had no name on it except the word " Unbreakable." 
There was no trade-mark or anything of that sort. But the comb, 
so far as I could see, was precisely the same. I asked the price, 
and it was 25 cents. I went to two other places and found that I 
could purchase that comb for 25 cents in any one of these three 
places. I bought gum, two packages for 5 cents, but I paid for it 
when I bought that comb, and that is the principle of cut-price 
merchandising. 

Mr. Barklet. You do not know but these other stores cut the price 
on combs, do you? 

Dr. Nystrom. There would be. no object in cutting prices on any- 
thing except something that was. well known — well advertised. 

Mr. WiNSLOW. Let me ask you a question more general in char- 
acter than the one relating to gum. Have you any facts in mind 
which will throw light on the ultimate success and continuance in 
business of cut-price houses as contrasted with what are termed 
legitimate houses? 

Dr. Nystrom. There are no facts compiled that I have been able 
to find that point in any conclusive way. This is noticeable in ref- 
erence to cut-price houses that when they have their business well 
established they do everything they can in the way of business pro- 
motion to sell the lines upon which the large profits are most. Their 
success is never built upon selling the articles that are cut in price. 
* They merely serve as leaders. In large cut-rate stores, salesmen are 
trained in the arts of substituting profit-making goods for the cut- 
priced ones that drew the people in. 

Mr. WiNSLOw. More frequently than houses that run the legiti- 
mate lines? 

Dr. Nystrom. That is true ; yes, sir. I am thinking of large cut- 
price stores. The small cut-price stores do have a high-failure rate, 
just as you suggest. 

Mr. Decker. Your contention is that this is a good thing for the 
retailers ? 
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Dr. Ntstrom* Price maintenance; yes, sir. 

Mr. Decker. I want to ask you this question : A retailer, in order 
to do business, I have heard some of them say, have to allow 25 per 
cent 

Dr. Nystrom. It runs all the way from 6 to 35 per cent. 

Mr. Decker. There has to be a margin, in any event? 

Dr. Ntstrom. Yes, sir. 

Mr. Decker. In order to do business? 

Dr. Nystrom. Yes, sir. 

Mr. Decker. In other words, if they buy for 50 cents and sell at 
$1, they can not call it 50 cents profit; they have got to take out 6, 
25, or 30 per cent, depending on their skill? 

Dr. Nystrom. Yes, sir. 

Mr. Decker. Some people are afraid that this bill may put the 
retailer at the mercy of the manufacturer in this way, and I will 
show you how; that is, how they claim. I have no definite opinion 
on this, but I am seeking the light. We will take a standardized 
article, largely advertised, a good article, I will say. Of course, I 
agree with the gentleman that it is always good to have a good arti- 
cle to make a success of it f pr any given length of time ; but this is 
an article which has been advertised until the people know about it 
and the people want it. Take a Stetson hat or a Knox hat or a 
Douglas shoe, or anything else; take these standardized articles that 
are largely advertised throughout the country. Now, suppose the 
manufacturer in his generosity fixes the price — of course, he also 
fixes the price to the retailer, and he does not give him a just mar- 
gin for retail business. What is that retailer going to do when the 
people want this thing? If he does not carry it they will go to 
somebody else's store. Is not that retailer in more danger than he 
knows about in this bill? Some people seem to think they are. 

Dr. Nystrom. You are entirely right; that matter has come up 
in the past. There have been cases where manufacturers sought to 
make prices and did not provide enough margin for the retailers. 
I do not think, however, this grew out of their greed so much as out 
of ignorance of retail conditions, and the manufacturers have learned 
to their sorrow that they can not persistently and continually force 
their goods through the dealers' hands to the consumer without a 

?:reat deal of extra expense that will more than eat up the advantage 
rom their advertising. The deal^ who knows his business can 
easily shift public demand from one article to another with the 
majority of customers. As a retail salesman I was trained by my 
employer on how to substitute goods we preferred to sell when cus- 
tomers asked for something we did not want to carry. We kept the 
di^sliked articles under the counter, out of sight, and kept the other 
things in sight, well displayed. When a customer came in and asked 
for, we will say, com flakes, if we did not care to sell him Blank's 
Com Flakes, we would immediately get out a package of some other 
corn flakes. If the customer asked for Blank's Corn Flakes, we 
would go and get him the package, place it on the coimter and* begin 
to wrap it up and then say to the customer, " Madam, have you ever 
tried So-and-so's Corn Flakes ? " And the customer might say, " No." 
Our reply would be, " Well, we find them very satisfactory and shall 
be very glad if you will try them at some time." In most cases the 
customer says, " Well, if you say they are good, I'll try them now." 
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In this way we succeeded in shifting the customer from the disliked 
article to the article we desired to sell, and all the advertising done 
by Blank's Com Flakes wouldn't help him unless we let it help him. 
Without the dealer's good will, the manufacturer's advertismg is 
wasted. 

May I answer your original question that you asked about adver- 
tising? You may recall you asked me a while ago about advertising. 
I started to tell you that a farmer having two fields alongside of each 
other that he wishes to test in the production of crops, may apply 
fertilizer to one and to the other we will say he gives nothing in the 
way of nutriment to the soil. This is the condition. He is using 
the original soil in each case, but in one case he is adding fertilizer, 
in the other case he is not. Now, because he adds fertilizer to that 
soil, providing he uses correct judgment in its application both as 
to kind and amount, he gets a very much increased product from the 
soil ; he has reduced the cost of his production on that acre of land 
as compared with the acre of land he has not used fertilizer on. 

Mr. Decker. He has spent more for fertilizer than the extra pro- 
duction, however? 

Dr. Ntstrom. No ; not if he has used good sense. He has reduced 
his cost of production. 

Mr. Barkley. Do you think this advertising is the fertilizer? 

Dr. Nystrom. Yes; it is fertilizer in the field of business. Ad- 
vertising rightly applied reduces the cost of distribution. Let me 
give an illustration. A large clothing manufacturer, located in 
Chicago, before they began to market their men's suits by the help 
of advertising, had a selling expense that ran over 10 per cent of 
their sales. They introduced national advertising and have been 
able to cut their sales expense down until it is now less than one-half 
of the original amount, and this reduction was due to applying the 
help of advertising. 

Mr. Decker. I asked you what you thought the effect this might 
have on the retailer and you gave your view of that. Now, I want 
to ask you this question. It has been put to me by some retailers. 
I can readily see why if the manufacturer does not give the retailer 
a margin there, a satisfactory margin, he is liable to have the re- 
tailer pushing some other article instead of his, and then he has 
got to offset that by this fertilizer you speak of in the form of ad- 
vertising, and if he advertises it strong enough you can say to the 
lady, " Have you tried this other brand! " and if she has 'read about 
Keilogg's enough in the Saturdav Evening Post, she will say, " No 
thank you, I will take Kellb^'s,'' and it may not be any better than 
what you would give her. But I want to ask you about this man 
beyond and this man that is not organized, this man that never comes 
to Washington, this man that does not have anybody much to speak 
for him, and does not meet in clubs enough; he is learning, though, 
more and more, this man who is sometimes denominated as the con- 
sumer. Suppose that the manufacturer does this. I suppose you 
have heard of the clock which has been advertised by the name of 
"Big Ben." Let me tell you what a man that runs a jewelry store 
in my town says his experience has been with " Big Ben," a man, 
by the way, who never lost the good will in that commimity by any- 
body cutting prices. I happened to know this man ; he has been there 
for 30 years; and if I wanted to know what jewelry is worth after 
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I had bought it at some other place, I would take it down to him and 
let him look at it. 

He told me he sold the " Big Ben " for a while. He is not only a 
jeweler, but a watchmaker himself; he can fix them, he knows how 
they are made and what it takes to make a good watch. He said 
he had sold this " Big Ben," that it was largely advertised, and he 
would rather push it because he thought it was a fair value for the 
money ; but after he had done that for a couple of years — ^I will not 
pretend to give the exact dates or time or the exact prices — ^but 
anyway, after he had it on the market and had sold a good many of 
them, a very nice gentleman came around and said to him that the 
company had decided to raise the price of the " Bi^ Ben," we will 
say, from $1.50 to $2.25'; and they said, " We will give you the big 
bulk of this raise; we will not take one-half of this raise; instead of 
taking one-half of the 75 cents that we are going to raise the price, 
we are going to give you the 50 cents and we will make the 25 cents. 
You see they wanted fo make him a fertilizer, too, so that when a 
man came in and asked for a good clock he would say, " Here is the 
* Big Ben,' the best on the market." But having been there 30 years 
and having a little love and affection for these people, called the con- 
simiers, he said, " You can not make me rob- my people. I have got a 
clock here and I will take it apart and I will defy any jeweler in 
the United States to give me any reason why a single part or all the 
parts put together do not make as good a clock as ' Big Ben,' and 
1 am not here to rob my people." Now, how will you answer that 
kind of proposition? I do not know that it is true, but what is to 
prevent that being true, putting this great power in the manufac- 
turers' hands? 

Dr. Nystrom. This was underprice maintenance as carried on in 
the past, where there was no public record of these prices, and what 
that jeweler did was exactly the right thing to do. 

The Chairman. Did they blackmail him and drive him out of 
business? 

Mr. Decker. They could not drive him out of business. 

Dr. Nystrom. That has been tried time and again. Many manu- 
facturers have had that experience where greed or ignorance caused 
them to try that thing. 

Mr. Decker. That has worked pretty well. You have not heard 
of them going into bankruptcy? 

Dr. Nystrom. No. I think the point you make is well taken^ But 
the concern you mention is one of that class of large manufacturers 
who, I have been informed, do not faVbr price-maintenance legis- 
lation. 

Mr. Decker. When you strolled incidentally into that store and 
j'ust bought something to accommodate the clerk and the little boy, 
would you not have paid 10 cents for that gum and 35 cents for that 
comb if this law had been in force? 

Dr. Nybtrom. I would at least have paid 10 cents for the chewing 
gum. 

Mr. Decker. Other combs, you say, just as good, sold down the 
street for a quarter and you heard no complaint about them beilig 
worth any less or more? 

Mr. Stephens. Was not the comb being sold by the Standard Drug 
Store at the standard price of 25 cents? 
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Mr. Decker. I am talking about what the witness says without 
any explanation from other people. 

Mr. Stephens. That is exactly what he says. 

Mr. Decker. You have studied this question very much, and I 
am seeking the information. Take these talking machines, not Con- 
gressmen, but I mean others, and the price of those records. Now, 
explain to us how this will remedy that evil? 

Dr. Ntstrom. In the first place, let us not forget that the talking 
machines you refer to are patented articles that enjoy the monopoly 
right under the patent act. They fix their prices at the point which 
they think will bring them the greatest returns. 

Mr. Decker. The patent gives them only the right to fix the price 
once, does it not? 

The Chairman. For the first sale. 

Dr. Ntstrom. Yes. 

Mr. Decker. So that does not make any difference between a 
patented article and, for instance Kellogg's Com Flakes ; the trade- 
mark is the same as a patent? 

Dr. Ntstrom. Just what do you want to know about it? 

Mr. Decker. I have heard a good deal from these talking machines, 
and I wanted to know how tiieir business is being injured under 
present conditions. 

Dr. Ntstrom. Let the talking-machine people talk for themselves 
about that. 

Mr. Barklet. I think the better we get our viewpoint the better 
it will be for everybody. I am not so much interested in tooth paste, 
or in chewing gum, or toasted corn flakes. I think we are devoting 
a good deal or time to mosquitoes and letting the rhinoceros get 
away. I want to ask you about this. Suppose this bill were to apply 
to wagons and plows and to thrashing machines and to bedsteads and 
suits of clothes and hats and shoes: in fact, that it were to apply 
to practically every manufacturer oi articles, because those not now 
trade-marked or specially branded would become so, or are^ becoming 
so. All a man has to do to make a special branded article is to put a 
special brand on it. 

You do not have to either patent or, trade-mark it. He gives it 
some special name, it is a special brand. Now, while the bill says if 
a man shall be a monopolizer, or if they have any agreement with a 
competitor with respect to the fixing of prices they shall not come 
within its provisions or be entitled to its benefits, but suppose the 
manufacturer of Vulcan plows, for instance, or Oliver chilled plows, 
or of Studebaker wagons, or any of these big things that cost money, 
more than 25 cents, if they secretly make an agreement which could 
not be proven in any court unless one of the parties to the contract 
is forced to testify, then there will be a gradual increase in price 
although .they are violating the law. Would it not be necessary to 
go into court to prove this agreement had been entered into, and in 
order to prove that you have got to get somebody who is a party to 
the agreement, because it might be a gentlemen's agreement, not 
reduced to writing at all. Then suppose that these great articles 
that enter into the commerce of the country, that are more important 
than chewing gum or combs or toasted corn flakes, gradually in- 
crease in price and the man who purchases those things begins to in- 
quire about how it happened, and then it is finally proved that there 
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has been an agreement that has increased the price regardless of the 
cost of production, what do you think would happen with the people 
of the United States, what would become of their respect for a Con- 
gress that would autnorize the doing of a thing of that kind without 
sufficient safeguards on the part of the Government to see that it did 
not happen? ' 

Dr. Nystrom. In the first place it has absolutely nothing to do with 
price maintenance or the Stephens bill. It comes under your anti- 
trust act. I do not know whether that is enforceable or not, but the 
thing we are talking about here is not agreements across the* channels 
of trade, among manufacturers, or among dealers. I assume that 
all such are illegal. The Stephens bill aims at cooperation not 
across the channels of trade, but longitudinally from the producer 
to the consumer, and this cooperation is desirable because it will 
reduce the costs of distribution. 

Mr. Barkley. You realize it would be possible for manuf a,cturers 
to make a secret agreement? 

Mr. Stephens. They can do that now. 

Dr. Nystrom. That has nothing to do with price maintenance. 

Mr. Barkuet. Why not, because if they raise the price the Gov- 
ernment may have to say " you have to reduce it." 

Dr. Nystrom. If they can raise the price they will do it now or any 
other time. 

Mr. Barklet. The^ not only raise the price when they sell it to 
the wholesaler, but raise the price which the consumer pays. 

Dr. Nystrom. That would immediately reduce the amount of con- 
sumption and immediately cut off their own business. 

Mr. Barkley. How do you know it will? Suppose there were 
only two competitors in the United States. They make an agree- 
ment. You have got to pay their price or you do not get the goods. 
You have got to go into court to prove that agreement, and then there 
is no penalty provided in the bill for a violation of it. 

Dr. Nystrom. It has been found, take sugar, for example, that 
every cent's increase in price of sugar decreases the consumption. 
If there is a great deal of sugar to be consumed, and the producers 
want that sugar to be sold, it must be sold at a price that the con- 
sumers will buy it at. 

The Chairman. Is that logical? If the consumption is reduced 
by increased price, would that not then automatically reduce the 
price because the sugar remained unconsumed ? 

Dr. Nystrom. Yes, sir; in the case of a combination, such as you 
refer to, there would not be any tendency to let the dealers in on 
that. These producers, if they did combine by a gentlemen's agree- 
ment, as you say, and kept it very close between themselves, would 
simply raise their price to dealers. They would not raise the retail 
price. 

Mr. Barkley. They could raise the retail price. 

Dr. Nystrom. What would be their object? The higher they 
raised the retail price the less of the product would be sold. What 
they want is more profit for themselves. 

Mr. Barkley. That would be true only in cases where there were 
monopolistic manufacturers, and supposing there wei'e only two or 
three competitors in the whole country on a given article. They 
make an agreement not only to increase the price to the retailer, 
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but to increase the resale price, and by increasing the resale price 
they would be enabled to increase the price they receive. 

Dr. Ntstrom. If they did that, I grant there is a weakness in 
the bill, but there is absolutely no reason for doing that. They are 
not looking out for the interests of the retailers. 

Mr. Stephens. That is where competition would come in. If 
they raised the price and profits were increased, more competition 
would come in, more manufacturers would enter in that line, the 
thing would automatically regulate itself. 

Dr. Nystrom. I do not think there is any possibility of any 
danger from that source whatever. Competition will take care of 
any such tendency. 

The Chairman. The gentleman from Kentucky says he is asking 
a series of serious questions. 

Mr. BarkIiEY. I did not put the "serious" in there, but I hope 
they are serious. Let us take a merchant who is selling clothing. 
We all know every spring and fall a clothing merchant has a re- 
duction sale, because a merchant is just like a banker, they have 
got to turn their money over and over in a year in order to make 
profits. Spring comes and the winter has been unseasonable, and 
they^have got more winter clothing oh hand than the market de- 
mands, let us say of Kuppenheimer's, that special brand that would 
come under this bill, or clothing marked " Stratford " that would 
come under the provisions of this bill. They have more winter 
clothing on hand than they need, and they want to sell it to get 
money to buy spring suits. Now, they can not do that at all, unless 
the manufacturer of that article permits them to do it under this 
bill, because he is given the arbitrary power to fix the time and the 
number of resales or reduction sales, but even when he fixes the time 
and permits the merchant to resell at a reduction price, that mer- 
chant has got, first, to ffo to the manufacturer and offer back the 
goods at the cost he paid for them and wait 30 days to see if he 
wants to take them or not, and if he does not take them then he has 
the right to go ahead and reduce the price of this clothing and sell 
it in order to get the money to get spring goods. Do you think that 
is in the interest of competition, or does it not choke up the channels 
of trade instead of bringing about competition ? 

Dr. Nystrom. Let me answer first by pointing out that the great 
majority of dealers are in favor of just this thing. Do you think that 
if there were any danger that there would be so many independent 
dealers in favor of the measure? In the next place who, in your 
mind, would be most interested to see those goods disposed of at any 
possible reasonable figure if not the manufacturer? He would not be 
able to come to this dealer to sell him another bill of goods unless the 
old goods were disposed of. It is the manufacturer's interest to get 
them disposed of and the dealer would get his consent very quickly if 
he preferred such a reasonable request as that. 

Mr. Barkley. This bill makes the merchant an errand boy. He 
can not do anything except by permission of the manufacturer. He 
is simply the agent of the manufacturer to do what the manufacturer 
tells him to do, and then can only sell it according to the terms the 
manufacturer prescribes, and our Supreme Court has said a number 
of times that this is not only against public policy but in volation of 
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the antitrust law. Now, you are seeking to get us to vitiate a de- 
cision of the Supreme Court and violate a law which the Supreme 
Court has said is in violation of public policy and in violation of the 
antitrust law. How can we reconcile your position with the decision 
of the Supreme Court and do away with the Supreme Court decision 
in order that you may be enabled to practice something the Supreme 
Court has said is against the law, against public policy, and against 
the welfare of this country? 

Mr. Stephens. I think the gentleman should go down and buy 
him a hand-me-down in order to deliver a stump speech like that. 

Mr. Barkley. I have got a right to buy a hand-me-down, and I 
am trying to put before this gentleman the things that occur to me 
with respect to this legislation. 

Mr. WiNSLow. Would it not be a fact if a concern like Kuppen- 
heimer should undertake to control the prices of clothing without 
permitting in some manner the disposition of any clothing held over, 
that every retailer would cut Kuppenheimer's? 

Dr. Nystrom. Everybody knows that. It can't be denied. 

The Chairman. The Chair wants to say to the gentleman from 
Nebraska and to the gentleman from Kentucky that if they remain 
in Congress long enough they will be happy to buy even a hand-me- 
down. 

Mr. Stephens. I should like to draw a conclusion from the witness 
in regard to this suit of clothes, for example, to which the gentleman 
from Kentucky has referred. It so happens that recently I purchased 
a hand-me-down suit myself and after I had worn it a week the lin- 
ings of the sleeves came out ; they were in shreds, and so I immedi- 
ately began to look for the name of the manufacturer. I thought I 
would liKe to see who would make* a suit of clothes like that, but I 
could not find the name of the manufacturer anywhere in that suit. 
He did not dare put his name on clothing so cheaply and so trashily 
made. But if he had done what the gentleman from Kentucky seems 
to think is a fault, trade-marked it, he would have been so proud of 
his article that he never would have put that sort of lining in that 
suit in order *to meet cut-throat competition. He put that lining in 
to meet some cutthroat competition and swindle me out of my money. 
Is that not right? 

Dr. Ntstrom. Absolutely. 

Mr. BARKiiET. This bill would not remedy that situation because 
it does not require men to put their name on goods they manufac- 
ture, but requires that men should manufacture articles which go into 
interstate commerce and shall put their names on them so you may 
know where to go in case of complaint. 

The Chairman. The Chair wishes to suggest something to the wit- 
ness for his own good. It may affect your fate for weal or woe 
in the future. I shall not undertake to differentiate between the 
meaning of the word " inadvertent " or " unwittingly," but two years 
ago one of the most distinguished men and greatest lawyers in this 
country stood where you are and exhausted the subject, said all 
that could be said in favor of this bill, but in the course of his 
remarks he referred to these decisions to which you have referred 
as "inadvertent." That gentleman has had a strenuous time 
lately on account of using that word in connection with a 
decision of the Supreme Court. Whether "unwittingly" is any 
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better or worse I do not know, but I just make that suggestion, and 
if in the course of your life when you meet with it anywhere again 
you will remember the trouble you got yourself in, because the 
Supreme Court in that utterance simply asserted what civilization 
has asserted for thousands of years and what every law in every 
country has asserted. 

Mr. Decker. May I say a word there, that I do not agree with 
you on that? 

Mr. Stephens. Nor I either. 

Mr. Decker. Mr. Brandeis made it pretty clear that the civiliza- 
tion of the world was divided on that proposition. 

The Chairman. But I did not agree with him. 

Mr. Decker. And that the decisions of the English courts have 
been the other way, and they were in the world before we were. I 
do not think it is fair to decide this case because the Supreme Court 
decided it the other way. If it is wrong for a man to say that a 
decision of the Supreme Court is unwitting, I am absolutely wrong. 
I would encourage this gentleman, or anybodj^ else who criticized 
anybody's opinion that does not think rightly in this free Govern- 
ment. 

Mr. Stephens. May I, with the witness's permission, interject 
a statement there in regard to this decision? Not being a lawyer, 
of course I am at liberty to criticize the court. 
•The Chairman. All young lawyers have thaiu^i^^tv, too. _ 

Mr. Stephens. The courts nave held in thisl5r. MiWJcase that it "A 
was illegal for a manufacturer to contract withvacTfitAHOT for a resale , 
on his product. Now, in effect, it simply does this: It becomes an j 
absurdity in effect and in practice, because it takes away from tie 
small producer the opportunity of distributing his products through ' 
the established channels of trade, while on the other hand it permits / 
a great manufacturer, like Ford, and Knox, and the Stetson people / 
to distribute their product through their agents, and fix the retail ' 
price so that this consuming public that is being spoken of so kindly 
and tenderly by various gentlemen is not regarded at all in this 
decision, because the bigger the manufacturer the easier it is for him 
to distribute his product in absolute violation of the spirit of that / 
decision which they claim is against public policy. In other words^ 
it destroys the ordinary channels of trade and tends to shift busi- 
ness to the special agent. Is that not right? / 

Dr. Ntstrom. That is absolutely right as I understand it 

Mr. Stephens. As the result of that decision? 

Dr. Ntstrom. Yes, sir. 

Mr. BARKiiEY. Do you suppose the Supreme Court did not have 
enough intelligence to know what the effect of its decision would be ? 

Mr. Stephens. I will say in reply to the gentleman from Ken- 
tucky that a great many men in this world know more about the 
business and the practical methods of distributing products than do^ 
the members of the Supreme Court who never saw the inside of a 
store. 

Mr. Barklet. But the Supreme Court knows more about the 
fundamental principles on which this Government is founded. 

Mr. Decker. I want to suggest if that was such a clear case, why 
was the court divided upon the decision ? 
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The Chairman. As a paii; of your beneficent propoganda for 
education several of your patriotic agents visited my home town 
to instruct my people how to instruct me on this subject, and a 
clever young man was introduced to me and got along swimmingly 
with our people until they came to a bunch of farmers — a dozen or 
two congregated on a corner — and one of the gentlemen said : " Let 
us see these farmers," but he said: "No; I do not want to meet 
them ; they are not interested in the bill." And the gentleman said : 
" If it is not for their benefit it is not for us." 

Mr. Blackman. I should like to reply to that later on. I am the 
gentleman you are referring to. 

The Chairman. Yes, sir ; we want to know why the farmers are 
not interested in this bill. 

Mr. Blackman. In view of ^ the rapid passage of time, if it is 
pleasing to the chairman, I should like to be permitted to answer 
that particular case briefly. So far as I am concerned I spoke to 
various groups of farmers in the States of Wisconsin and Minnesota 
on this point and found no prejudice. 

The Chairman. I was not present; this is hearsay, but I just 
wanted to know if the farmers are interested in it. 

STATEMENT OF ME. J. NEWCOMB BLACKMAN, 2 WILCOX AVENTTE, 

EAST ORANGE, N. J. 

Mr. Blackman. Mr. Chairman and gentlemen, inasmuch as the 
chairman has referred to a certain call, and as I am the individual 
* referred to, I may say that he has a misunderstanding of the situ- 
ation. We have in our possession to-day a petition signed by the 
consumers. We approached every farmer that we struck and we saw 
one in front of one of your banks, and he very clearly understood 
the fairness of the principles embodied in this bill, as outlined by 
one of your bankers in your home town, who illustrated the large 
amount of money going out of town to Chicago to mail-order houses. 
We did not in any manner avoid the farmer. 

The Chairman. My informant was Mr. Virgil Harris, one of the 
most reputable citizens in our town. 

Mr. Barklet. Had that farmer you speak of been sending to 
Chicago to get some stuff from the mail-order house? 

Mr. Blackman. He did not say that, but it was stated that they 
issued money orders free from CarroUton, Ga., without charge, with 
only one purpose and one object in view, and that was the use of 
the money on such a large floating balance awaiting the return of 
those money' orders. 

Mr. Barklet. Suppose he prefers to send his money some place 
else and buy his stuff ? 

Mr. Blackman. That was not the point at issue. I hope I shall 
have an opportunity later on. 

Mr. Barklet. Are you going to speak later on? 

Mr. Blackman. I am. 

The Chairman. Did not some of you visit the gentleman from 
South Dakota? 

Mr. Blackman. No, sir ; we went to CarroUton, Ga. 

Mr. CoADT. There was one in my town, and they brought petitions 
to me, and I wanted to know what they were doing there. 



Digitized by VjOOQIC 



BEGULATION OF PEICES. 47^ 

Mr. Blackman. We explained to every merchant that we went 
right to CarroUton because we understood the chairman of the In- 
terstate Conmierce Committee was not in favor of this legislation. 
Either we had a misunderstanding of the situation or he had one. 
We, as small dealers and merchants, and also as consumers, were 
there to convince him as chairman of the committee, and a committee 
with great power — ^the chairman of this committee has great power — 
to find out whether we were wrong. We wanted to laiow whether the 
merchants of CarroUton, Ga., were any different from the merchants 
of New York City, or St. Louis, or Chicago, and if we found they 
were no different, whether they would sign a petition asking the Hon. 
Mr. Adamson, their own Representative and chairman oi this com- 
mittee, to vote for this bill and urge its passage. It looked as though 
the men at home had their ear to the ground, and that the judge 
would look up and take notice. 

The Chairman. The chairman informed him that he had his ear 
and could tell what he wanted without sending to New York and 
have a missionary come down to tell him. 

Mr. Sterling. Who paid your expenses down there? 

Mr. Blackman. The National Association of Talking Machine 
Jobbers. 

Dr. Ntstrom. Gentlemen, I was stating the reason why the price- 
maintenance principle was desirable from the standpoint of the con- 
sumer. I had stated my first and second reasons. I shall now pro- 
ceed with the third. 

Third, the standard articles serve as a basis of comparison. When 
the dealer substitutes another article and tells the consumer. "This 
is just as good," or " this is a better article," assuming that what the 
dealer says is true, the consumer knows what he means. He is get- 
ting a clear idea of what the dealer claims. He is able to hold him 
to his statements. 

The Stephens bill enacted into law is needed by American business. 
It is needed most of all by small manufacturers, producers of special- 
ties, and independent retail stores, rather than W lar^e concerns. .A 
big concern does not need any legislation to help it in maintaining 
resale prices and in eliminating trade friction. It already has the 
means to accomplish this — means that no one can deny. The Ste- 
phens bill will help to equalize opportunity and to set the forces of 
competition at work. It will give to th^ consuming public the best 
results that competition can offer. 

I do not claim that the Stephens bill is a panacea for all business 
troubles, but I do claim that it is 'a step in the right direction. In 
passing this bill, you will only be doing for American business what 
has already been done in one way or another by nearly all European 
countries. You will then make unnecessary much of that enormous 
expense now wasted by our nation in trade friction. 

Mr. Barklet. Are you a member of the Fair Trade League, so- 
called? 

Dr. Ntstrom. Yes ; I am. I might explain further my connection 
with the American Fair Trade League if desired. 

Mr. Barklet. I have no objection. 

Dr. Ntstoom. I am not formally enrolled as a member, I believe, 
but have from time to time acted in an advisory capacity to the 
organization, because I believe in the principles it is working for. 
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In conclusion, I present a summary of mj views as answers to the 
questions that are mvolved in the price-mamtenance controversy : 

1. Is it true that some retail stores use standard, weU-known articles at cut 
prices to attract trade? 

Answer. No one denies this. 

2. Do not these cuts in prices have to be made up in one way or another 
so that the consumer really makes nothing in the end by taking advantage of 
the sales at cut prices? 

Answer. Mark downs for advertising purposes are expenses of doing business 
that must be covered by the gross margin as every retailer knows. 

3. Does price cutting on standard, well-known goods injure the trade of the 
producer of those goods? 

Answer. The evidence of such producers prove that it does. 

4. Does such price cutting increase the costs of distribution? 

Answer. Unquestionably, yes. More effort, more advertising are needed to 
keep markets open. 

5. Does price cutting on standard, well-known goods hurt regular dealers of 
such goods? 

Answer. The evidence of such dealers proves that it does. 

6. How does the efficiency of the large store compare with that of the small 
store as regards the expenses of handling the goods? 

Answer. All published evidence indicates that a small store can do business 
at less expense than the large one, and that the strength of the large store 
lies not in its low expense but in its buying and advertising power. 

When department stores cut prices on standard, weU-known goods that are 
not depreciated in value, it signifies that the store is either using this means 
of buying the custom of consumers, rebating a part of the purchase price on 
some goods, as it were, for the opportunity to sell them other goods, or to give 
the impression that all other ^goods in this store are just as cheap as the wen- 
known goods cut in price. 

In view of the facts that price cutting on standard, well-known branded 
goods injures the producers and all regular dealers of those goods, that it 
does consumers no good in the long run, and that it adds to the costs of dis- 
tribution we ask that you give the Stephens bill your favorable decision. 

As a part of my statement, I ask to have printed in the report a list of nearly 
600 national, sectional, State, and local associations which have indorsed the 
Stephens bill, and a brief on the Legal Status of the Maintenance of Resale 
Prices, by Mr. Charles L. Miller, of Lancaster, Pa. 

Gentlemen, I thank you for your attention. 

Appendix A. 

[List submitted by Dr. Nystrom.] 

NATIONAL ASSOCIATIONS WHICH HAVE INDORSED THE OBJECTS AND AllfS OF THS 

STEPHENS BILL. 

American Booksellers' Association. 

American Dental Trade Association. 

American Druggists* Syndicate. 

American Iron, Steel, and Heavy Hardware Association. 

American Medico-Pharmaceutical League. 

American National Retail Jewelers* Association. 

American Optical Association. 

American Supply and Machinery Manufacturers' Association. 

Associated Garages of America. 

Corset Manufacturers' Association of America. 

Electrical Supply Jobbers' Association. 

Flavoring Extract Manufacturers* Association. 

Independent Retail Tobacconists' Association of America. 

Independent Retail Tobacco Salesmen's Association of America. 

Manufacturing Perfumers' Association of the United S&tes. 

Music Publishers' Association of the United States. 

National Association of Automobile Accessory Jobbers. 

National Association of Automobile Jobbers and Garage Owners. 
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National Association of Drug Clerks. 

National Association of Furniture Manufacturers. 

National Association of Hardware Secretaries. 

National Association of Master Bakers. 

National Association of Piano Merchants. 

National Association of Retail Druggists. 

National Association of Retail Grocers. 

National Association of Sheet Music Dealers. 

National Association of Sheet Metal Contractors. 

National Association of Stationers' Manufacturers. 

National Association of Talking Machine Jobbers. 

National Automobile Trade Association. 

National Bureau of Metal and Spring Bed Manufacturers. 

National Cigar Leaf Tobacco Association. 

National Drug Trade Conference. 

National Federation of Implement and Vehicle Dealers* Associations. 

National Harness Manufacturers' Association. 

National Home Furnishers' Association. 

National Implement and Vehicle Association. 

National Leather and Shoe Finders' Association. 

National Lumber Manufacturers' Association. 

National Paper Trade Association. 

National Periodical Association. 

National Photographic Dealers' Association of America. 

National Piano Manufacturers' Association of America. 

National Piano Travelers' Association. 

National Pip^ and Supplies' Association. 

National Retail Hardware Association. 

National Supply and Machinery Dealers' Association. 

National Wholesale Druggists' Association. 

National Wholesale Dry Goods Association. 

National Wholesale Jewelers* Association. 

Patent and Enameled Leather Manufacturers' Association. 

Photographic Dealers* Association of America. 

Silk Association of America. 

Tobacco Merchants* Association of the United States. 

Tobacco Salesmen's Association of America. 

Travelers' Protective Association of America. 

United Commercial Travelers* Association. 

SECTIONAL ASSOCIATIONS WHICH HAVE INDOBSED THE OBJECTS AND AIMS OF THB 

STEPHENS BILL. 

Eastern Implement & Vehicle Dealers' Association. 

Eastern Supply Association. 

Hardware Association of the Carolinas. 

Maryland, Delaware ,& Virginia Peninsula State Retail Jewelers* Association. 

Missouri-Kansas State Wholesale Grocers' Association. 

Mississippi Valley Implement Dealers' Association. 

New England Association of Boards of Pharmacy. 

New England Hardware Dealers' Association. 

New England Leather & Shoe Finders' Association. 

New England Photographic Association. 

Ohio Valley Retail Druggists* Association. 

Pacific Northwest Hardware & Implement Dealers* Association. 

Pennsylvania & Atlantic Seaboard State Hardware Association. 

Pennsylvania, New Jersey & Delaware Wholesale Grocers' Association. 

Potomac States Master Bakers' Association. 

Southeasterji Retail Hardware Association. 

Southern Hardware Jobbers' Association. 

Southern Supply & Machinery Dealers' Association. 

Southwestern Lumbermen's Association. 

Southwestern Mercantile Association. 

Southwestern Merchants' Association. 

Western Association of Retail Cigar Dealers. 

Western Implement, Vehicle & Hardware Association. 
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STATE ASSOCIATIONS WHICH HAVE INDORSED THE OBJECTS AND AIMS OF THB 

STEPHENS BILL. 

Alabama State Board of Pharmacy. 

Alabama State Pharmaceutical Association. 

Alabama State Retail Hardware Association. 

Arkansas State Pharmaceutical Association. 

Arkansas State Retail Hardware Association. 

Arkansas State Retail Jewelers' Association. 

California State Pharmaceutical Association. 

California State Retail Grocers & Merchants* Association. 

California State Retail Hardware Association. 

California State Wholesale Grocers' Association. 

Peninsula (California) State Merchants' Association. 

Canada Retail Merchants' Association. 

Colorado State Pharmacal Association. 

Colorado State Retail Clothiers' Association. 

Colorado State Retail Grocers & Merchants* Association. 

Colorado State Retail Hardware Association. 

Colorado State Retail Jewelers' Association. 

Colorado State Retail Merchants' Association. 

Connecticut State Pharmaceutical Association. 

Connecticut State Piano' Dealers' Association. 

Delaware State Pharmaceutical Association. 

Florida State Pharmaceutical Association. 

Florida State Retail Hardware Association. 

Georgia State Pharmaceutical Association. 

Idaho State Pharmaceutical Association. 

Idaho State Retail Jewelers' Association. 

Illinois State Implement Dealers' Association. 

Illinois State Lumber & Builders' Supply Dealers' Association. 

Illinois State Manufacturers* Association. 

Illinois State Pharmaceutical Association. 

Illinois State Pharmaceutical Travelers' Association. 

Illinois State Retail Hardware Association. 

Illinois State Retail Jewelers' Association. 

Illinois State Retail Merchants' Association. 

Indiana State Optometrical Society. 

Indiana State Pharmaceutical Association. 

Indiana State Retail Hardware Association. 

Indiana State Retail Jewelers' Association. 

Iowa State Division Travelers' Protective Association. 

Iowa State Implement Dealers* Association. 

Iowa State Pharmaceutical Association. 

Iowa State Retail Hardware Association. 

Iowa State Retail Jewelers' Association. 

Iowa State Retail Merchants' Association. 

Kansas State Pharmaceutical Association. 

Kansas State Retailers* Association Incorporated, 

Kansas State Retail Jewelers' Association. 

Kentucky State Pharmaceutical Association. 

Kentucky State Retail Hardware and Stove Dealers* Association. 

Kentucky State Retail Jewelers* Association. 

Louisiana State Pharmaceutical Association. 

Maine State Pharmaceutical Association. 

Maine State Retail Jewelers* Association. 

Maryland State Division Travelers' Protective Association of America. 

Maryland State Pharmaceutical Association. 

Massachusetts State Automobile Accessory Dealers* Association. 

Massachusetts State Pharmaceutical Association. 

lilassachusetts State Retail Jewelers* Association. 

Michigan State Pharmaceutical Association. 

Michigan State Pharmaceutical Travelers* Association. 

Michigan State Retail Clothiers' Association. 

Michigan State Retail Grocers and Merchants' Association. 

Michigan State Retail Hardware Association. 

Michigan State Retail Jewelers' Association. 
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Michigan State Society of Optometrists. 
Michigan State Wholesale Grocers* Association. 
Minnesota State Association. of Retail Grocers. 
Minnesota State Dealers' Association. 
Minnesota State -Retail Implement Dealers' Association. 
Minnesota State Optometrists' Association. 
Minnesota State Pharmaceutical Association. 
Minnesota State Retail Furniture Dealers' Association. 
Minnesota State Retail Grocers and Merchants* Association. 
Minnesota State Retail Hardware Association. 
Minnesota State Retail Jewelers' Association. 
Mississippi State Pharmaceutical Association. 
Mississippi State Retail Hardware Association. 
Mississippi State Retail Jewelers* Association. 
. Missouri State Board of Pharmacy. 
Missouri State Pharmaceutical Association. 
Missouri State Retail Hardware Association. 
Missouri State Retail Jewelers* Association. 
Missouri State Retail Merchants* Association. 
Montana State Retail Merchants* Association. 
Nebraska State Federation of Retailers. 
Nebraska State Pharmaceutical Association. 
Nebraska ^tate Retail Hardware Association. 
Nebraska State Retail Jewelers* Association. 
New Hampshire State Retail Jewelers* Association. 
New Jersey State Drug Clerks* Association (Inc.). 
New Jersey State Optical Association. 
New Jersey State Pharmaceutical Association. 
New Jersey State Retail Jewelers* Association. 
New Jersey State Retail Merchants* Association. 
Empire (New York) State Paper Association. 
New York State Hardware and Supply Dealers* Association. 
New York State Pharmaceutical Association. 
New York State Pharmaceutical Conference. 
New York State Piano Manufacturers' Association. 
New York State Retail Furniture Dealers* Association. 
New York State Retail Grocers* Association, 
New York State Retail Hardware Association. 
New York State Retail Jewelers* Association. 
New York State Talking Machine Jobbers* Association. 
New York State United Garage Association. 
New York State Wholesale Grocers* Association. 
North Carolina State Pharmaceutical Association. 
North Carolina State Retail Jewelers* Association. 
North Dakota State Optical Association. 
North Dakota State Pharmaceutical Association. 
North Dakota State Retail Hardware Association. 
North Dakota State Retail Jewelers* Association. 
Ohio State Hardware Association. 
Ohio State Pharmaceutical Association. 

Ohio State Retail Grocers* Association. ^ 

Ohio State Retail Grocers and Meat Dealers' Association. 
Ohio State Retail Jewelers' Association. 
Ohio State Wholesale Grocers' Association. 
Oklahoma State Lumber Retailers' Association. 
Oklahoma State Pharmaceutical Association. . 
Oklahoma State Retail Clothiers' Association. 
Oklahoma State Retailers' Association. 

Oklahoma State Retail Hardware and Implement Dealers' Association. 
Oklahoma State Retail Jewelers' Association. 
Oregon State Grocers and Merchants' Association. 
Oregon State Master Bakers' Association. 
Oregon State Pharmaceutical Association. 

Oregon State Retail Hardware and Implement Dealers' Association. 
Oregon State Retail Jewelers' Association. 
Oregon State Retail Merchants' Association. 
Pennsylvania State Merchants* Association. 
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Pennsylvania State Pharmaceutical Association. 

Pennsylvaniar State Retail Grocers* Association. 

Pennsylvania State Retail Hardware Association. 

Pennsylvania State Retail Jewelers' Association. 

Rhode Island State Retail Grocers' Association. 

Rhode Island State United Motor Industries. 

South Dakota State Implement Dealers' Association. 

South Dakota State Pharmaceutical Association. 

South Dakota State Retail Hardware Association. 

South Dakota State Retail Jewelers' Association. 

South Dakota State Retail Merchants' Association. 

South Dakota State Wholesale Grocers' Association. 

Tennessee State Retail Jewelers' Association. 

Texas State Hardware and Implement Association. 

Texas State Hardware Jobbers' Association. 

Texas State Pharmaceutical Association. 

Texas State Retail Jewelers' Association. 

South Texas State Wholesale Grocers' Association. 

Utah State Manufacturers' Association. 

Utah State Retail Merchants' Association. 

Green Mountain State (Vermont) Retail Je\\elers' Association. 

Virginia State Pharmaceutical Association. 

Virginia State Retail Jewelers* Association. 

Washington State Pharmaceutical Association. 

Washington State Retailers' Association. 

Washington State Retail Grocers' Association. 

Washington State Retail Grocers and Merchants' Association. 

Washington State Retail Jewelers' Association. 

Washington State Retail Merchants' Association. 

West Virginia State Association of Optometrists. 

West Virginia State Pharmaceutical Association. 

West Virginia State Retail Hardware Association. 

West Virginia State Retail Jewelers' Association. 

Wisconsin State Association of Optometrists. 

Wisconsin State Implement and Vehicle Association. 

Wisconsin State Pharmaceutical Association. 

Wisconsin State Retail Clothiers' Association. 

Wisconsin State Retailers' Association. 

Wisconsin State Retail Grocers and General Merchants* association. 

Wisconsin State Retail Hardware Association. 

Wisconsin State Retail Jewelers' Association. 

Wisconsin State Wholesale Clothiers* Association. 

LOCAL ASSOCIATIONS WHICH HA^T: INDORSED THE OBJECTS AND AIMS OP THK 

STEPHENS BILL. 

Abilene (Kans.) Business Men*s Association. 

Ada (Minn.) Commercial Club. 

Albany (Oreg.) Retail Merchant's Association. 

Albert Lee (Minn.) Business Men's League. 

Alexandria (Minn.) Commercial Club. 

Alexandria (Va.) (Chamber of Commerce. 

Alliance (Ohio) Chamber of Commerce. 

Alton (111.) Retail Merchants' Association. 

Amsterdam (N. Y.) Retail Grocers' Association. 

Asbury Park (N. J.) Chamber of Commerce. 

Atlanta (Ga.) Retail Grocers and Butchers' Association. 

Atwater (Minn.) Commercial Club. 

Auburn (Me.) Board of Trade. 

Ballard (Wash.) Retail Grocers' Association. 

Baltimore (Md.) Talking Machine Jobbers. 

Barry County (Nashville, Tenn.) druggists. 

Bayonne (N. J.) Civic Association. 

Beaver Dam (Wis.) Merchants' and Manufacturers' Association. 

Bedford County (Mass.) Tire Dealers' Association. 

Belleville (111.) Retail Merchants' Association. 

Billings (Mont.) Chamber of Commerce. 

Blnghamton (N. Y.) Advertisers' and Merchants' Association. 
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Bingham ton (N. Y.) Jobbers' Exchange of Grocers. 

Boston (Mass.) Music Publishers* Association. 

Boston (Mass.) Stationers' Association. 

Boston (Mass.) Wholesale Grocers* Association. 

Bridgeport (Conn.) Drug Clerks' Association. 

Bridgeport (Conn.) Retail Druggists' Association. 

Brockton (Mass.) CJhamber of Commerce. 

Bronx County (N. Y.) Pharmaceutical Association. 

Brooklyn (N. Y.) College of Pharmacy. 

Brooklyn (N. Y.) Hardware Dealers' Association. 

Brooklyn (N. Y.) Independent Retail Tobacconists' Association of America. 

Brooklyn (N. Y.) Merchants' Association. 

Brooklyn (N. Y.) Pharmaceutical Association. 

Brooklyn (N. Y.) Retail Cigar Dealers' Association. 

Brooklyn (N. Y.) United Retail Grocers' Association. 

Brooksville (Fla.) Merchants' Association. 

Buffalo »(N. Y.) Retail Grocers* Association. 

Buffalo (N. Y.) Stationers' Club. 

Cambridge (Mass.) Board of Trade. 

Cambridge (Mass.) Grocers* and Provision Dealers' Association. 

Camden (Ark.) Young Men's Public Service Bureau. 

Canton (Ohio) Retail Merchants' Association. 

Carthage (N. Y.) Merchants* Association. # > 

Champaign (111.) Chamber of Commerce (Retail Merchants' Bureau). 

Chicago (111.) Central Bureau of Extension Table Manufacturers. 

Chicago (111.) Central Bureau Furniture and Casket Manufacturers, 

Chicago (HI.) Jobbing Confectioners* Association. 

Chicago (111.) North West Side Commercial Association. 

Chicago (111.) Retailers* Central Committee. 

Chicago (111.) Retail Grocers' and Butchers' Association. 

Chicago (ni.) West Side Buying Club. 

Cincinnati (Ohio) Retail Grocers' Association. 

Claremore (Okla.) Commercial Club. 

Clarkson (Nebr.) Commercial Club. 

Cleveland (Ohio) Photographic Supply Dealers' Association. 

Cleveland (Ohio) Retail Jewelers' Association. 

Clintonvllle (Wis.) Advancement Association. 

Cohoes (N. Y.) Business Meti*s Association. 

Colorado Springs (Colo.) Retail Grocers' and Butchers* Association. 

Columbus (Ohio) Retail Grocers* Assoclatoin. 

Coos Coun^ (Oreg.) Business Men*s Association. 

Council Bluffs (Iowa) Drug Club. 

Council Bluffs (Iowa) Merchants* Association. 

Counncil Bluffs (Iowa) Rotary Club. 

Crafton Heights (Pa.) Board of Trade. 

Craig (Mo.) Board of Pharmacy. 

Crookston (Minn.) Commercial Club. 

Crookston (Minn.) Grocers* and General Merchants' Association. 

Crown Point (Ind.) Chamber of Commerce. 

Cuero (Tex.) Commercial Club. 

Davenport (Iowa) Retail Grocers* Association. 

Davenport (Iowa) Retail Merchants' Association. 

Dajrton Bluffs (Minn.) Conmiercial Club. 

Decatur (111.) Retail Grocers* Association. 

Delhi (N. Y.) Commercial Club. 

Deming (N. Mex.) Chamber of Commerce. 

Denver (Colo.) Branch of American Pharmaceutical Association. 

Denver (Colo.) Retail Grocers' Association. 

Des Moines (Iowa) Association of Optometrists. 

Des Moines (Iowa) Jewelers' Association. 

Detroit (Mich.) Music Trades* Association. 

Detroit (Mich.) Talking Maching Dealers* Association. 

Duluth (Minn.) Retail Grocers* Association. 

Elmlra (N. Y.) Business Men's Association. 

Elmira (N. Y.) Druggists' Association. 

El Paso County (Tex.) Retail Druggists* Association. 

El Paso County (Colo.) Retail Grocers' and Butchers' Association. 
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EI Paso (Tex.) Rotary Club. 

Emporia (Kans.) Retailers' Association. 

Ephrata (Pa.) Business Men's Association. 

Erie (Pa.) Commercial Club. 

Erie (Pa.) Wholesalers' Credit Association. 

Essex County (N. J.) Optical Association. 

Essex County (N. J.) Retail Grocers' and Butchers' Association. 

Evansville (Ind.) Chamber of Commerce. 

Fall River (Mass.) Retail Grocers' Association. 

Fond du Lac (Wis.) Retail Grocers' Association. 

Fort Scott (Kans.) Chamber of Commerce. 

Fort Washington (N. Y.) Business Men's Association. 

Frederick (Md.) Board of Trade. 

Fresno (Cal.) Merchants* Association. 

Fulton (N. Y.) Chamber of Commerce. 

Garreft (Ind.) Business Men's Association. 

Grand Forks (N. Dak.) Association of Credit Men. 

Grand Gravois (St. Louis, Mo.) Business Men's Association. 
-Grand Island (Nebr.) Commercial Club. 

Grand Rapids (Mich.) Automobile Businesss Association. 

Grand Rapids (Mich.) Federation of Furniture Manufacturers. 

Grand Rapids (Mich.) Merchants' and Manufacturers' Association. 

Grand RapMIl (Mich.) Retail Grocers' and Meat Dealers' Protective Asso- 
ciation. 

Green County (N. Y.) Retail Druggists' Association. 

Green Mountain (Vt.) Retail Jewelers' Association. 

Greenville (Ohio) Grocers' Association. 

Hackettstown (N. J.) Merchants' Association. 

jiagerstown (Md) Board of Trade. 

^amilton (Ohio) Retail Grocers' and Meat Dealers' Association. 
Helena (Mont.) Commercial Club. ^ 

Heppner (Greg.) Commercial Club. 
Hiawatha (Kans.) Community Commercial Club. 
High Point (N. C.) Merchants' Association. 
HoUister (Cal.) Chamber of Commerce. 
. Hot Springs (Ark.) Chamber of Commerce. 
Hyde Park (Mass.) Business Men's Association. 
Indianapolis (Ind.) Business Men's Association. 
Jackson (Mich.) Chamber of Commerce. 
Jackson (Mich.) Retail Grocers' Association. 
Jacksonville (111.) Retail Merchants* Association. 
Jeffin County (Wis.) Druggists' Association. 
Joliet (111.) AssociatiOTi of Commerce. 
Joliet (111.) Merchants' Association. 
Joliet (111.) Rotary Club. 
Junction City (Kans.) Commercial Club. 
JCalamazoo (Mich.) Chamber of Commerce. - 
Kansas City (Mo.) Commercial Club. 
Kansas City (Mo.) Hardware Dealers' Association. 
Kansas City (Mo.) Retail Grocers' Association. 
Kansas City (Kans.) Hardware Dealers' Association. 
Kings County (N. Y.) Pharmaceutical Association. 
Lake View (Chicago, 111.) Buying Club. 
Lakewood (Ohio) Retail Merchants' Board of Commerce. 
Lamont (Iowa) Commercial Club. 
Larimore (N. Dak.) Commercial Club. 
Lewiston (Minn.) Commercial Club. 
Lincoln (N^br.) Commercial Club. 
Lockport (N. Y.) Board of Commerce. 

Long Island (N. Y.) Family Wine and Liquor Dealers' Protective Association. 
Longmont (Colo.) Commercial Association. 
Los Angeles (Cal.) Association of Optometrists. 
Iios Angeles (Cal.) Retail Lumber Dealers' Association. 
Louisville (Ky.) Board of Trade. 
Louisville (Ky.) Retail Druggists' Association. 
Lowell (Mass.) Retail Jewelers' Association. 



Digitized by VjOOQIC 



BEGULATIOK OF PBIOES. 65 

Lynchburg (Va.) Retail Merchants* Association. 

Lynn (Mass.) Chamber of Commerce (Retail Trade Bureau). 

Manchester (N. H.) Council United Commercial Travelers. 

Manitowoc (Wis.) Retailers' Association. 

Mapleton (Minn.) Commercial Club. 

Martinsville (Ind.) Chamber of Commerce. 

Mattoon (111.) Merchants* Association. 

Memphis (Tenn.) Drug Club. 

Memphis (Tenn.) Rotary Club. 

Mercer County (N. J.) Retail Druggists. 

Merchants* Union Protective Association of Bradford and Wyoming Counties 
(Pa.). 

Metropolitan (N. Y. City) Association of Retail Druggists. 

Metropolitan (N. Y. City) Hardware Association. . 

Miami (Fla.) Merchants* Bureau of the Chamber of Commerce. 

Milwaukee (Wis.) Retail Grocers* Association. 

Minersville (Pa.) Board of Trade. 

Minersville (Pa.) Business Men's Association. 

Minneapolis (Minn.) Retail Grocers* Association. 

Minot (N. Dak.) Association of Commerce. 

Mississippi Valley (Miss.) Implement Dealers' Association. 

Missoula (Mont.) Chamber of Commerce. 

Mobile (Ala.) Rotary Club. 

Montgomery (Ala.) Business Men's League. 

Morgantown (N. C.) Merchants' Association. ^ 

Morgantown (W. Va.) Business Men's Association. 

Mystic (Conn.) Men's Club. 

Nashua (N. H.) Board of Trade. 

Nashville (Tenn.) Branch American Pharmaceutical Association. 

Nashville (Tenn.) Made Goods Club. 

Nashville (Tenn.) Manufacturers* Association. 

Neenah (Wis.) Retail Merchants* and Business Men's Association. 

New Orleans (La.) Association of Commerce. 

Newark (N. J.) Hardware and Supply Association. 

Newark (N. J.) Retail Hardware Association. 

New York City Booksellers' Board of Trade. 

New York City Branch American Druggists' Syndicate. 

New York City Conference of Independent Retailers of the Metropolitan 
District. 

New York City German Apothecary Society. 

New York City Hardware Dealers* Association. 

New York City Pharmaceutical Conference. 

New York City Photographic Dealers* Association. 

New York City Quoin Club. 

New York City Retail Druggists' Association. 

New York City Retail Grocers* Association. 

New York City Stationers' Association. 

New York City Stationers' and Publishers* Board of Trade. 

New York City Talking Machine Men*s Association. 

New York County (N. Y.) Pharmaceutical Association. 

Niagara Falls (N. Y.) Business Men*s Association. 

North Saginaw (Mich.) Business Association. 

North Tonawanda (N. Y.) Board of Trade. 

Norway (Me.) Board of Trade. 

Norwood (Mass.) Merchants' Club. 

Oak Harbor (Ohio) Business Men's Association. 

Ohio Valley (Ohio) Retail Druggists' Association. 

Omaha (Nebr.) Commercial Club. 

Omaha (Nebr.) Division Travelers' Protective Association. 

Omaha (Nebr.) Manufacturers' Association. 

Omaha (Nebr.) Manufacturers', Wholesalers' and Retailers' Committee. 

Omaha (Nebr.) Rotary Club. 

Oklahoma City (Okla.) Retailers' Association. 

Orleans (New Orleans, La.) Parish Pharmaceutical Association. 

Ottawa (Mich.) Merchants' Association. 

Palatka (Fla.) Board of Trade. 

Paterson (N. J.) Merchants' Association. 
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Pawhuska (Okla.) Retail Merchants' Association. 
Philadelphia (Pa.) Retail Druggists* Association. 
Philadelphia (Pa.) Stationers* Association. 
Philadelphia (Pa.) United Business Men*s Association. 
Pittsburgh (Pa.) CJentral Mercantile Council. 
Pittsburgh (Pa.) Talking Machine Dealers*. 
Pontlac (Mich.) Board of Commerce. 
Portland (Oreg.) Association of Credit Men. 
Portland (Oreg.) Retail Druggists' Association.' 
Portland (Oreg.) Retail Grocers' Association. 
Portland (Oreg.) Retail Merchants' Association. 
Portland (Oreg.) Rotary Club. 
Portland (Me.) Wholesale Merchants* Association. 
Pottsville (Pa.) Merchants and Professional Mechanics' Association. 
Prescott (Ariz.) Business Men's Association. 
Pueblo (CJolo.) Retail Butchers and Grocers' Association. 
Pulaski (Va.) Retail Merchants' Association. 
Queens Borough (New York City) Retail Grocers* Association. 
Raymond (Wash.) Merchants* Association. 
Richmond County (New York City) Pharmaceutical Association. 
Richmond (Minn.) CJommerclal Club. 
Rochester (N, Y.) Chamber of Commerce. 
Rochester (N. Y.) Optometric Society. 
Rockland (Me.) Merchants* Association. 
Rome (Ga.) Chamber of Conunerce. 
Rome (N. Y.) Retail Grocers* Association. 
Rush City (Minn.) Commercial Club. 
St. Joseph (Mich.) Chamber of Conunerce. 
St Louis (Mo.) Business Men's League. 
St. Louis (Mo.) Master Sheet Metal Workers. 
St Louis (Mo.) Rotary Club. 
St Paul (Minn.) Cigar Dealers' Association. 
St Paul (Minn.) Meat Dealers' Association. 
St. Paul (Minn.) Merchants' Association. 
St. Paul (Minn.) Retail Druggists' Association. 
St Paul (Minn.) Retail Grocers' Association. 
St. Paul (Minn.) Retail Hardware Association. 
Salem (Mass.) Board of Trade. 
Salisbury (Md.) Associated Merchants' Club. 
. San Antonio (Tex.) Chamber of Commerce. 
San Diego (Cal.) Merchants' Association. 
San Francisco (Cal.) Association of Optometrists. 
San Francisco (Cal.) Milk Dealers* Association. 
San Joaquin (Cal.) Auto Trees' Association. 
San Jose (Cal.) Merchants' Association. 
Santa Clara County (Cal.) Association of Optometrists. 
Seattle (Wash.) Retail Grocers* Association. 
Skagit Valley (Burlington, Wash.) Merchants* Association. 
South Bend (Wash.) Commercial Club. 
Spokane (Wash.) Grocers* Association. 
Spokjine (Wash.) Local Druggists' Association. 
Spokane (Wash.) Rotary Club. 
Springfield (Mass.) Pharmaceutical Association. 
Springfield (Mo.) Retail Merchants' Association. 
Spring Hill (Pa.) Board of Trade. 
Stockton (Cal.) Merchants' Association. 
Syracuse (N. Y.) Druggists' Association. 
Tacoma (Wash.) Association of Credit Men. 
Tidewater (Va.) Wholesale Grocers' Association. 
Toledo (Ohio) Retail Grocers and Butchers* Association. 
Trenton (N. J.) Independent Retail Grocers* Association. 
Tulsa (Okla.) Druggists' Association. 
Upper Pike (Ky.) Merchants' Association. 
Utica (N. Y.) Chamber of Commerce. 
Walla Walla (Wash.) Commercial Club. 
Walla Walla (Wash.) Merchants' Association. 
Washington (D. C.) Branch, American Pharmaceutical Association. 
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Waterbury (CJonn.) Drug Clerks* Association. 

Waterloo (Iowa) Commercial Club. 

Waterloo (Wis.) Commercial Club and Board of Trade. 

Watertown (N. T.) Business Men's Association. 

Water town (Wis.) Business Men's Association. 

Watertown (S. Dak.) Merchants* Association. 

Watsonville (Cal.) Merchants* Association. 

Wheeling (W. Va.) CJonmaercial Association. 

Wheeling (W. Va.) Rotary Club. 

Wichita (Kans.) Association of Credit Men. 

Wilkes-Barre (Pa) Chamber of CJommerce. 

Williamsburg (New York City) Retail Druggists' Association. 

Wiscasset (Me.) Business Men's Association. 

Yorkville (New Tork City) Merchants' Association. 

Zumbreta (Minn.) CJommercial Club. 



Appendix .B. 

Legal Status of the Maintenance of Unifobm Resale Pbices. 

introduction. 

This statement of what is believed to be the law at the present time in regard 
to the right, of a single manufacturer In a competitive field to designate and 
maintain a uniform retail price for his product was prepared at the request 
of the American Fair Trade League. At the outset it should be understood 
that a brief argument for standard prices was not desired ; and no effort has 
been made to set forth the advantages of uniform resale prices to the pro- 
ducer, Jobber, retailer, and consumer, nor has the economic aspect of price 
maintenance been discussed. What follows is solely what its title indicates — 
a concise statement of the present legal status of the maintenance of uniform 
resale prices, as shown by the decisions of the Federal and State courts. 
To this is added a brief statement of the foreign law. For the reasons stated 
infra, the decisions of the State courts are not discussed in detail. 

The purpose of the American Fair Trade League in having this brief pre- 
pared was not to aid members engaged in litigation with the Government or 
with private litigants ; nor to show how to get around the law. The league's 
intention in distributing it is antithetical to any such purposes. It is to give 
the members the advantage of having all the decisions on tt^ subject col- 
lected by one who has made a special study of the problems of price mainte- 
nance, so that traders may know just what the law is and avoid breaking it 
unintentionally. 

GHABLBS L. MTT.T.TBttj 

Special Counsel for American Fair Trade League, 
7 South Duke Street, Lanoasteb, Pa., 

Ja/nuary 15j 1916, 



Legal Status of the Maintenance of Unifobm Resale Pbices. 

[By Charles L. Miller, special counsel for American Fair Trade League.] 

The efforts of producers to control the resale price of their articles may be 
divided into three general classes according to the means adopted to standard<7^ 
the prices of their products to the consumers. 

I. BEBATE PLAN. 

The method least frequently resorted to is what may be characterized as the 
rebate plan, whereby the producer promises to refund to dealers maintaining 
the standard price set by him a portion of the long price paid by them. This, 
while operating as an inducement to the dealer to resell only at the price 
named, in no way binds him to do so. This plan has been uniformly upheld 
by the courts in the few cases in which it has been attacked. It should be 
noted, however, that the cases dealing with this method of accomplishing resale 
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price maintenance are not recent, and it may be that the doctrine approved 
therein will be overruled when a similar case is attacked upon the basis of the 
more recent decisions discussed in a later portion of this article. 

In re Greene (52 Fed., 104 (1892) ), held: 

An agreement whereby the A. company promised persons who purchased from 
its distributing agents that if they would not resell at prices less than those 
fixed by the company, on -being furnished with a certificate of compliance, it 
would pay a certain rebate on the amount of such purchases, did not constitute 
a contract in restraint of trade nor violate the Sherman antitrust law. The 
court further said that even if the promise could be considered as a binding 
contract between the parties, the restraint thereby imposed was only partial and 
reasonable in the protection of the company's business, and was not of the gen- 
eral character necessary to constitute an unlawful contract in restraint of 
trade." The test in Mogul S. S. CJo. t?. McGregor (1892), App. Gas. 1, was 
approved. 

And in Clark v. Frank (17 Mo. App., 602 (1885) )*, it was held : 

"A contract whereby a purchaser, in consideration of certain rebates in 
prices, agrees to maintain a certain price in selling at retail the brand of 
goods thus purchased, is not a contract in restraint of trade. And the sale 
at a lower price than that agreed upon is a breach of such contract which 
precludes such purchaser from claiming the rebate, even though the goods 
sold below the standard price were purchased from a third person." 

Walsh V. Dwight (40 App. Div., 513, s. c. 58 N. Y. SuM). 91 (1899)), goes 
even further, holding : 

" An agreement by a manufacturer with his customers to ^ve them a rebate 
if they should refuse to sell his article, or articles of rival manufacturers, at 
less than a certain price, is not in restraint of trade." 

See also, John D. Park & Sons Co. v. National Wholesale Druggists' Associa- 
tion (175 N. Y. 1, s. c. 67 N. E. Rep. 136 (1903) ), Infra. 

There may be a valid legal distinction between this class of cases and those 
dealing with price maintenance accomplished by the other metl^ods discussed 
below in that there the dealer is free to " cut prices " if he sees fit to do so 
The incentive to maintain the standard price is the extra profit; but the in- 
ducement is more in the nature of " moral suasion " than a threat against the 
nonconforming dealer. This ^stem of merchandizing is, however, practicable 
only where the manufacturer sells direct to the dealer, and on short terms of 
credit. 

n. BY NOTICE. 

The simplest means used by a manufacturer to enforce a uniform retail price 
on his product has been by placing a notice on each article stating that It may 
be resold only at a certain price. This was the method commcjnly used by pro- 
ducers of patented or copyrighted articles; the notice usually stating that a 
cut price sale would be treated as an Infringement of the producer's exclu- 
sive rights. 

That the right by notice, In the absence of contract lUnltatlon or license 
agreement, to control resale prices was not given by the copyright act was 
decided by the Supreme Court In Bobbs-Merrill Co. v. Straus (210 U. S., 339 
(1908)). The complainant was the publisher and owner of the copyright upon 
** The Castaway." In each copy of the novel, immediately below the copyright 
notice, was printed the following: 

" The price of this book at retail is $1 net. No dealer is licensed to sell It at 
a less price, and a sale at a less price will be treated as an infringement of 
the copyright." 

The defendants, trading as R. H. Macey & Co., having purchased the books 
with full knowledge of said notice and advertised same for sale at 89 cents the 
copy, were held not to be bound by the notice. But, as pointed out by Mr. 
Justice Day, who delivered the opinion of the court, neither the defendants nor 
the wholesalers from whom they purchased the novels had entered into any 
agreement to carry out the standard price notice, so the case of a contract limit- 
ing the resale price is not there decided. 

In the Straus case the Supreme Court suggested a distinction between the 
rights given by the patent and copyright acts; but this difference was wiped 
out in Bauer v. O'Donnell (229 U. S., 1 (1913) ) (the Sanatogen case), in which 
a five to four majority of the Supreme Court held that the patentee, having 
received the full consideration for his article In the sale to the jobber, a retail 
** cut-price " sale did not violate any rights given the inventor under the patent 
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laws; and that the manufacturer could not control the resale price of his 
product by a notice attached thereto licensing it to be resold only at a standard 
price. 

In the Bobbs-Merrill Co. v. Straus, authority to control resale prices, and thus 
establish and enforce a uniform retail price, was claimed by virtue of the 
copyright ; and In the Sanatogen case the same right was claimed- under the 
patent statutes. All that the Supreme Court decided in these cases was that 
the exclusive rights given by the statutes to the author and the Inventor do not 
include the right merely by a notice attached to each article, to call upon the 
courts to enforce a uniform retail price therefor. To the same effect see 
Waltham Watch Co. v. Keene (202 Fed., 225 (1913) ) ; U. S. v. Kellogg Toasted 
Corn Flake Co. (222 Fed., 725 (1915) ) ; Kellogg Toasted Corn Flake CJo. v. Buck 
(208 Fed., 383 (1913)). 

A patentee may, however, by leasing (not selling) his patented machine, re- 
serve the right to Insist upon a fixed resale price as a condition for the transfer 
of the right to use the machine. Victor Talking Machine Co. v. Straus (decision 
of the United States Circuit Court of Appeals In New York, January, 1916, not 
yet reported, but reversing the decision of the lower court reported In 222 ^Ted., 
524, 1915). It is expected that the defendant will make an effort to bring this 
case before the Supreme Court. At this time, of course. It can not be foretold 
whether the Supreme CJourt will entertain or refuse to entertain the defeated 
defendant's petition for a review. 

ni. SYSTEM OF CONTRACTS. 

The third method by which manufacturers have sought to accomplish price 
maintenance Is by a system of contracts with the trade. In Its simplest form 
this plan consists of contracts between the manufacturer and wholesalers by the 
terms of which the latter agree to supply retailers at a stated price and to sell 
only to such dealers as will agree with them to maintain the standard retail 
price. In another simple form the contracts with the jobbers require them to 
sell only to dealers approved by the producer, with whom the manufacturer 
contracts directly that, In consideration of their being supplied with his product, 
they will sell only at the retail price named by the producer. In another variant 
form, which, however, has been held only colorable (see infra), the contract 
with the wholesaler purports to make him a distributing agent for the manu- 
facturer. 

Under this head It Is necessary to distinguish between patented and copy- 
righted articles on the one hand and secret process and trade-marked articles 
on the other. 

A. PATENTED AND COPYBIGHTED ARTICLES. 

As pointed out above, the copyright and patent cases of Bobbs-Merrlll Co. v, 
Straus (210 U. S., 339) and Bauer v, O'Donnell (229 U. S., 1) do not decide the 
right of the holder of the legal monopoly granted by the copyright and 
patent laws to make valid contracts with his vendees, fixing prices for future 
sales of the protected articles. 

The decisions are strictly limited to the questions there presented — the right 
to control resale prices under patent rights or copyrights without making con- 
tracts, but merely by notice attached to each article. This Is repeatedly empha- 
sized by Justice Day, who delivered both opinions. In the Straus case he uses 
this language, at page 346 : 

"The learned counsel for the appellant In this case in the argument at bar 
disclaims relief because of any contract and relies solely upon the copyright 
statutes and rights therein conferred." 

Again on page 350 : 

" The precise question, therefore. In this case Is : Does the sole right to vend 
(named In sec. 4952) secure to the owner of the copyright the right, after a 
sale of the book to a purchaser, to restrict future sales of the book at retail, to 
the right to sell it at a certain price per copy, because of a notice In the book that 
a sale at a different price will be treated as an Infringement, which notice has 
been brought home to one undertaking to sell for less than the named sum? We 
do not think the statute can be given such a construction, and It Is to be remem- 
bered that this Is purely a question of statutory construction. There Is no 
claim In this case of contract limitation, nor license agreement controlling the. 
subsequent sales of the book." 
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Bauer y. O'Donnell presented, in respect bf a patented article, " Sanatogen," 
facts very similar to the copyright case (Bobbs-MerrlU Co. v, Straus), and the 
court states the proposition for decision thus, at page 11 : 

" The question, therefore, now before this court for judicial determination is : 
May a patentee by notice limit the price at which future retail sales of the 
patented article may be made, such article being in the hands of a retailer by 
purchase from a jobber, who has paid to the agent of the patentee the full price 
asked for the article sold? " 
Again at page 16 Mr. Justice Day says : 

*' The real question is whether in the exclusive right secured by statute to 
' vend * a patented article, there is included the right, by notice, to dictate the 
price at which subsequent sales of the article may be made. The patentee re- 
lies solely upon the notice quoted to control future prices in the resale by the 
purchaser of an article said to be of great utility and highly desirable for gen- 
eral use. The appellee and the jobbers from whom he purchased were neither 
tlie agents nor the licensees of the patentee." 

In U. S. V, Keystone Watch Case Co. (218 Fed., 502, 1915) the defendant 
made direct agreements with the jobbers to whom it sold a watch, material 
parts of which were covered by valid patents, fixing the price at which they 
might sell to retailers; and also by a mere notice on the boxes in which the 
watch was sold to the retailers attempted to contrbl the price at which they 
should sell. The court held that the agreements with its direct vendees were 
within the manufacturer's rights under the patent law, but that when it sold 
to the jobber it had fully exercised its right, and its notice to subsequent pur- 
chasers was an unlawful restraint of trade. The law on this phase of the case 
Is thus stated by McPherson, C. J., at page 514 (italics ours). 

"The defendant company attempted to restrict the prices at which the 
wholesaler or jobber might sell to the retailer, and to this end made a direct 
agreement with the jobber. As we understand the decisions, such an agree- 
ment was within the company's lawful rights. Certain material parts of the 
Howard watch were covered by bona fide patents taken out and used for a lawful 
purpose, and as the owner of these patents the company had the right to make a 
direct agreement with the jobbers whereby a minimum price was fixed at 
which the jobber might sell. Benment v. Harrow Co. (186 U. S., 70) ; Henry v, 
Dick Co. (224 XJ. S., 1). But the company went further, and by a mere notice 
to the retailer accompanying the box in which the watch was sold by the 
Jobber, attempted to fix the minimum price at which the retailer might sell to 
the consumer. No direct agreement was made with the retailer. When the 
company sold the watch to the jobber it had fully exercised its right to vend 
and had no right to' use the notice subsequently given in order to control the 
price at which the retailer might sell. Bauer v, O'Donnell (229 U. S., 1)." 

The right of a patentee to contract with his immediate vendees fixing the 
resale price of his product is sustained in the very Recent opinion of Greiger, 
D. J., of the District Court of the United States for the Northern District of 
Illinois, in American Graphophone Co. and Columbia Graphophone Co. v, Boston 
Store of Chicago (New York Law Journal, Sept. 27, 1915). That was a bill in 
equity by a patentee manufacturer and its sole sales agent against a dealer to 
enforce a price-maintenance contract and to enjoin price cutting. The motion 
to dismiss the bill was denied, and the defendant ordered to show cause why 
an injunction should not be granted. The court thus states the question pre- 
sented by the pleadings : 

" Can a patentee, upon a sale of a patented article, by contract require of his 
immediate vendee the observance of price restrictions upon resale?" 

This question is answered in the affirmative, the court holding that Bauer v. 
O'Donnell (229 U. S., 1) has not overruled Henry v. Dick (224 U. S., 1), 
Bement v, Harrow Co. (186 U. S., 70), Victor v. The Fair (123 Fed., 424), and 
certain antitrust cases, which involve patents and patent rights so far as they 
permit a patentee, while exercising any of his three coordinate rights, by a 
proper amendment, to reserve such portion thereof as he sees fit. Judge Greiger 
further concludes: 

" That an agent or vendee of a patentee may, by direct covenant or agreement, 
be bound to the observance of price restriction imposed as a condition upon 
which exclusive right of sale by the patentee is being exercised." 

This latest decision Is in accord with the cases cited supra on the ineffective- 
ness of a mere notice to control the retail price, the first conclusion being : 

"That Dick v, Henry and Bement v, Harrow Co., Victor v. Fair, and the 
other cases supra, so far as they permit a patentee, while exercising any of 
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his three coordinate monopoly rights, by proper amendment to reserve such 
portion thei'eof as he sees fit, have not been overruled by Bauer v. O'Donnell, 
but that after he has once allowed the patented article to pass out of the 
monopoly, without committing by proper agreement the one to whom the article 
comes to the observance of an obligation on his part, he can not then recall it 
or claim that by a notice he burdened the article with such reservation." 

If these decisions are sound, and, as pointed out above, there is nothing in the , 
Supreme Court cases contra, the patentee, and presumably the proprietor of a 
patented or copyright article, who sells directly to the retailer can legally 
control the price at which that retailer must sell the product to the consumer. 
Thus the manufacturer of an automobile covered by valid patents can main- 
tain a uniform retail price therefor by contracts with his dealers, if he sells 
to the retailers direct 

In Bement v. National Harrow Co. (186 U. S., 70, 1902), the Supreme Court 
passed favorably on such contracts. That was an action for damages for the 
violation of certain contracts covering the manufacture and sale of a patented 
article. Among the numerous terms of the license agreement were the fol- 
lowing : 

"(3) The defendant agreed that it would not during the continuance of the 
license sell its product manufactured under the license at a less price or on 
more favorable terms of payment and delivei^r to the purchaser than was set 
forth in schedule B, which contained a statement of the prices and terms 
of sale under the license and the discounts allowable in the various States. 

"(4) The plaintiff reserved the right to decrease the selling price and to 
make the terms of payment and delivery more favorable to the purchasers." 

The court held that these contracts did not violate the Sherman law; and 
affirmed the judgment of the Court of Appeals of the State of New Yorls sustain- 
ing the contracts and awarding damages for their breach by the defendant. 
That the legality of such contracts was squarely before the Supreme Court is 
shown by the following extract from the statement of the case by Mr. Justice 
Pecliham, at page 82 : 

'* Those questions are eight in number, the fourth of which is : ' Whether or 
not the contracts A and B are valid under the act of Congress approved July 2, 
1890, chapter 647, of the first session of the Fifty-first Congress.* This is the 
only Federal question raised and appearing in the record." 

The Supreme Court squarely faced the fact that the contracts in suit loolied 
to the maintenance of a uniform sale price. On page 92, Peckham, J., says : 

"The contracts plainly look to the sale, and they also determine the price 
of the article sold, throughout the United States.* * * " 

Passing on the stipulation as to the price to be demanded, the court held, at 
page 93: 

" The provision in regard to the price at which the licensee would sell the 
article manufactured under the license was also an appropriate and reasonable 
cbndition. It tended to keep up the price of the implements manufactured and 
sold, but that was- only recognizing the nature of the property dealt in, and 
providing for its value as far as possible. This the parties were legally entitled 
to do. The owner of a patented article can, of course, charge such price as he 
may choose, and the owner of a patent may assign it, or sell the right to manu- 
facture and sell the article patented upon the condition that the assignee shall 
charge a certain amount for such article."' 

See, also, Henry v, A. B. Dick Co. (224 U. S., 1, 1912). That case involved 
the right of a patentee to restrict the make of unpatented articles that should 
be used with the machine sold. A majority of the court held the restriction 
valid on the ground that the patentee had parted with a qualified property 
right in the article, although it was conceded that except for the notice limiting 
the use to be made thereof, the patentee had made an unconditional sale of the 
machine. The majority was composed of Justices Lurton, McKenna, Holmes, 
and Van Deventer; a strong dissent was written by Mr. Chief Justice White, 
in which Justices Hughes and Lamar concurred. This case was argued after 
the death of Mr. Justice Harlan and during the absence of Mr. Justice Day. 
After this decision the case of Bauer v. O'Donnell, supra, was argued before a 
full bench, Mr. Justice Pitney having been appointed to succeed Mr. Justice 
Harlan. He and Mr. Justice Day concurred in the views expressed by the 
Chief Justice in his dissenting opinion in the Dick case, and they, with the 
minority in the earlier case, now became the majority, and the four justices 
who had prevailed in the Dick decision became the dissenters in the Sanatogen 
case. 
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B. GOODS NOT PROTECTED BY PATENT OR COPYRIGHT BUT USUALLY BEARING A 

TRADE-MARK. 

So-called secret process and branded goods may be considered together since 
the decision in Park v, Hartman (153 Fed., 24 (1907)) and Dr. Miles Medical 
Co. V, Parl£ & Sons (164 Fed., 803 (1908) ) affirmed in 220 U. S., 373 (1911), in 
which cases the late Justice Lurton, then circuit judge, held that the fact 
that an article of commerce is sold under a trade name or in a trade dress 
affords it no exemption from the common law or statutory rules against re- 
straint of trade; and, further, that the exen^tion from the common-law rule 
against monopoly and restraint of trade, and the provisions of the Federal 
antitrust act in favor of articles made under a patent or covered by a copy- 
right does not extend to articles made by a secret process or medicine com- 
pounded under a private formula. 

As the conclusions of the Federal and State courts are not in harmony on 
the legality of such contracts, it will be convenient to consider first the Federal 
cases, and secondly the decisions of the State tribunals. 

1. IN THE FEDERAL COURTS. 

The right of a manufacturer t^ enforce as against a retailer the provisions 
of a system of contracts made with jobbers and retailers generally, fixing the 
resale price of the manufacturer's product, was first seriously questioned in 
the Federal courts in 1907 in John D. Park & Sons Co. v. Hartman (153 Fed., 
24). In that case and in Dr. Miles Medical Co. v. John D. Park & Sons Co. 
(164 Fed., 803 (1908)) the Circuit Court Df Appeals for the Sixth Circuit 
held a system of such contra(!ts to be unlawful, and therefore unenforceable, on 
the ground that they contravene the common-law rules against monopolies and 
restraints of trade, and also (as applied to interstate commerce) the act of 
July 2, 1890, c. 647, 26 Stat., 209 (U. S. Comp. St., 1901, P. 3200), commonly 
known as the Sherman antitrust law. 

The manufacturers of Peruna in the Hartman case and of proprietary 
medicines In the Miles case had contracts with a large part of the wholesale 
and retail druggists of the country stipulating the prices at which their pro- 
ducts should be sold. This system of merchandising was defended, not so 
much on the ground of a necessary protection to the business of the producer, 
though that was suggested, but as a special right inherent in the manufac- 
turer of a " trade-secret " article. In both the Miles and Hartman cases the 
proprietor of a " secret-process " article claimed the right to enforce the 
maintenance of a retail price established by him on analogy to the right, thett 
generally recognized, of a patentee to control the resale prices of the article 
covered by his patent. 

Such systems of contracts were declared unenforceable on the ground that 
taken together and considered as a system of merchandising they constituted 
an unreasonable restraint of trade (see pp. 40 and 45 of -the opinion in the 
Hartman case, 153 Fed. Rep.*; and pp. 400 to 408 of the Miles case in the 
Supreme Court, 220 U. S.), the articles covered by the contracts not being 
outside the common-law rules, as noted above. 

These decisions overruled the earlier cases in the Federal courts, and were 
contrary to the preponderance of authority In the appellate courts of the States 
In which the question had been adjudicated. 

Dr. Miles Med. Co. v. Goldwaite (113 Fed., 794). 

Dr. Miles Med. Co. v. Piatt (142 Fed., 606). 

Wells & Richardson Co. v. Abraham (146 Fed., 190). 

Miles v. Jayne (149 Fed., 838). 

Jayne v. Loder (149 Fed., 21). 

Garst V. Harris (177 Mass., 72). 

Grogan i;. Chaffee (156 Cal., 611). 

Commonwealth v, Grlmstead (63 S. W. Rep., 427 (Ky.) ). 

Park V. Nat. Wholesale Druggists' Association (175 N. T., 1). See also 
Fowle V. Park (131 U. S., 88). 

In these cases the right to control resale prices was not limited to articles 
protected by the copyright or patent laws; it extended probably to all articles 
(Ice Co. V. Parker (21 How. Pr., 302 (N. Y.)), and certainly to products sold 
under a trade-mark. 

The law In the Federal courts, as applied to trade-marked and secret-process 
articles, was settled by Dr. Miles Medical co. v. John D. Park & Sons Co. (220 
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U. S., 373 (1911)), where Mr. Justice Hughes, speaking for a majority of the 
Supreme Court, held : 

"A system of contracts between a manufacturer and wholesale and retail 
dealers by which the manufacturlsr attempts to control not merely the prices 
at which his agents may sell his products but the prices for all sales by all 
dealers at wholesale or retail, whether by purchasers or subpurchasers, thus 
fixing the amount which the consumer will pay, eliminates all competition and 
amounts to an unreasonable and therefore unlawful restraint of trade both at 
common law and, as it affects interstate commerce, under the Sherman 
antitrust act. Such contracts are therefore invalid and unenforceable." 

In a strong dissenting opinion Mr. Justice Holmes lays bare the fallacy of the 
contention that to allow resale-price maintenance on branded goods would tend 
to monopoly and higher prices; and of the corollary presumed therefrom that 
the purchasing public is the gainer by predatory price cutting. He thus suc- 
cinctly states his position, at page 412: 

" I can not believe that in the long run the public will profit by this court 
permitting knaves to cut reasonable prices for some ulterior purpose of their 
own and thus to impair, if not to destroy, the production and sale of articles 
which it is assumed to be desirable that the public should be able to get." 

2. IN THE STATE COUBTS. 

The courts of last resort in several States have sanctioned uniform resale 
prices, upholding agreements between manufacturers and dealers to attain that 
end in law, and enforcing them by injunctive relief against the recalcitrant 
price cutter in equity. 

Garst V. Harris (177 Mass., 72, s. c. 58 N. E. Rep., 174 (1900) ). 

Garst V. Hall & Lyon Co. (179 Mass., 588, s. c. 61 N. E. Rep., 219 (1901) ). 

Garst V. Charles (187 Mass., 144, s. c. 72 N. E. Rep., 839 (1905) ). 

Grogan v, Chaffee (156 Cal., 611, s. c. 105 Pac. Rep., 745 (1909) ). 

D. Ghirardelli CJo. v. Hunsicker (164 Cal., 355, s. c. 128 Pac. Rep., 1041 
(1912)). 

Park V, Nat. Wholesale Druggists* Association (175 N. Y., 1, s. c. 67 N. B. 
Rep., 136 (1903)); but see Straus v, American Publishing Association (177 
N. Y., 473, s. c. 69 N. E. Rep., 1107 (1904) ; id., 193 N. Y., 496, s. c. 86 N. E. 
Rep, 525 (1908) ; id, 199 N. Y., 548, s. c. 93 N. E. Rept. 1133 (1911) ). 

Fisher Flouring Mills CJo. v. Swanson (76 Wash., 649, s. c. 137 Pac. Rep., 144 
(1913)). 

And in Commonwealth v. Grinstead (111 Ky., 203, s. c. 63 S. W. Rep., 427 
(1901)), the Court of Appeals of Kentucky held that price-maintenance agree- 
ments did not violate the criminal provisions of the so-called conspiracy or anti- 
trust statute. 

In Michigan price maintenance has been condemned by the supreme court 
largely on the strength of Judge Lurton's decision in the Hartman and Miles 
cases in the circuit court of appeals, referred to above. W. H. Hill Co. v. Gray 
and Worcester (163 Mich., 12, s. c. 127 N. W. Rept., 803 (1910) ). 

It will be noticed that the opinions in D. Ghirardelli Co. v. Hunsicker and 
Fisher Flouring Mills Co. v. Swanson, supra, were delivered since the decision 
of the Supreme Court of the United States in Dr. Miles Med. Co. v. Park, 
supra, and these State courts refused to follow the latter case. Both of these 
decisions are able expositions of the price-maintenance principle; the Wash- 
ington case being particularly valuable, because the question was before that 
court for the first time, and was decided on sound economic grounds. 

The Legislature of New Jersey recently passed an act (ch. 210, Laws of 
1913) to prevent unfair competition and unfair trade practices, the terms of 
which would seem to be broad enough to cover price cutting of branded goods 
for an ulterior purpose. The provisions of the act follow: 

" 1. It shall be unlawful for any merchant, firm, or corporation, for the pur- 
pose of attracting trade for other goods, to appropriate for his or their own 
ends a name, brand, trade-mark, reputation, or good will of any maker in whose 
product said merchant, firm, or corporation deals, or to discriminate against 
the same, by depreciating the value of such product in the public mind, or by 
misrepresentation as to value or quality, or by price inducement, or by unfair 
discrimination between buyers, or in any other manner whatsoever, except in 
cases where said goods do not carry any notice prohibiting such practice, and 
excepting in case of a receiver's sale, or a sale by a concern going out of 
business. 

" 2. Any person, firm, or corporation violating this act shall be liable at the 
suit of the maker of such branded or trade-marked goods, or any other injured 
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person, to an injunction against sucli practices, and sliall be liable in such suit 
to all damages directly or indirectly caused to ,the maker by such practices, 
which said damages may be increased threefold, in the discretion of the court." 

At its last session the legislature amended ''this act by striking out "for the 
purpose of attracting trade for other goods" (ch. 376, Laws of 1915), 
which relieves the complainant of the necessity of proving the motive of the 
unfair trader. The amendment also provides that: "The notice prohibiting 
such practice shall contain a copy of this section and forbid the violation of 
any of its provisions." 

These State decisions have not been discussed in detail, because they would 
govern in only a small percentage of cases, since most, if not all, the manufac- 
turers ot to-day are engaged in interstate as distinguished from intrastate com- 
merce, and price-maintenance cases would get Into the Federal courts. 

IV. THE TBADING-STAMP AND RAILROAD-TICKET CASES AND THOSE RELATING TO THE 
DISTRIBUTION OF NEWS ARE NOT APPLICABLE. 

Although we believe that the trading-stamp and rallroad-tlcket cases, such as 
Sperry & Hutchinson v. Mechanics* Clothing Co. (135 Fed., 833), Nashville 
Ry. Co. V, McConnell (82 Fed., 65), and Bltterman v, R. R. Co. (207 U. S., 
205), rest upon the peculiar character of the property rights Involved, and are 
not authorities for the enforcement of standard prices on ordinary articles of 
commerce. It may be well to mention those lines of cases In which the price- 
maintenance principle Is carried out. However, It should be borne in mind 
that neither concerns the buying and selling of articles of general commerce, 
and both relate to things In the nature of contracts personal In character and 
not to things which can ever become the subject of general trade and trafllc. 
Like all contracts personal In their nature, they can be transferred and as- 
signed only with the consent of both contracting parties and only upon the 
conditions to which the contracting parties assent. 

Likewise the cases relating to the distribution of news and Information rest 
upon the peculiar \klnd of property rights Involved. So long as one who by his 
own Industry has gathered news or Information does not disclose It, he can not 
be compelled to make publication. The matter Is his own In as true a sense 
as a trade secret or private formula or the composition of an author. A 
general publication results In the destruction of Its marketable value. Hence, 
the policy of the law Is to prevent a public dlscjosure by one who has con- 
tracted for a restricted use. 

Exchange Tel. Co. v. Gregory (1896) (1 Q. B., 147). 

Board of Trade of Chicago v. Christie (198 U. S., 236 (1905) ). ' 

Dodge V, Construction Information Co. (183 Mass., 62 (1903)). 

In all these cases the courts protect the news gatherer against the piratical 
use of his peculiar property. A similar protection Is extended to the chemist 
who has discovered a secret formula. Equity will prevent one who has fraudu- 
lently obtained the secret from using It to compete with its rightful owner. 
But it does not follow that because a proces or formula will be protected 
against betrayal by those to whom It has been communicated In confidence 
under a contract for a restricted use, a system of contracts for the control of 
all sales and subsales of the medicine will be outside of the rules against re- 
straint of trade simply because It Is the product of such secret formula. The 
preparation when ready for the market and the formula are two separate and 
distinct things, and may have distinct ownership. So the cases analogous to 
the news cases are those In which a secret process or formula Is protected ; not 
cases In which the owner of the secret Is attempting to control all resales of 
the finished product. 

V. CALLING THE DEALERS AGENTS WILL NOT AVAIL. 

It win not avail the producer to call the distributors " agents " where they In 
reality purchase the goods, and the transaction has all the elements of a sale as 
distinguished from a bailment. 

Dr. Miles Med. Co. v. Park (164 Fed., 803), affirmed In 220 U. S., 373. 

The court will search for the substance and the actual effect of the trans- 
action ; and If the restraint of trade Is direct and unreasonable, no disguise will 
save it. 

U. S. V. Keystone Watch Case Co. (218 Fed., 502). 

See also Victor Talking Machine Co. v, Straus (222 Fed., 524 (1915)), in 
which a so-called "lease" was construed to have been a "sale." But the 
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court of appeals has just reversed that decision and held that the transaction 
was a " lease," and that the provisions of the lease were enforceable. The ai^>el- 
late decision has not yet been reported. 

The rule above stated must not, however, be understood as applying to 
genuine selling agencies whereby the sale of the article is legally controlled by 
Qie producer until it reaches the consumer. 

" In the first place by a slight change in the form of the contract the plaintiff 
can accomplish the result in a way that would be beyond successful attack. If 
it should make the retail dealers also agents in laW as well as in name and 
retain the title until the goods left their hands I can not conceive that even 
the present enthusiasm for regulating the prices to be charged by other people 
would deny that the owner was acting within his rights." 

Holmes, J. (dissenting opinion), in Dr. Miles Med. CJo. v. Park (220 U. S., 
373), at page 411: 

•' That a patentee may create selling agencies and control the price goes with- 
out saying." 

Waltham Watch Co. v. Keene (202 Fed., 225 (1913) ), at page 233. 

If the dealer pays for the goods before disposing of them and does not have 
the right to return them, calling him an agent does not give the manufacturer 
the right to control the resale price ; but whera the goods remain the property 
of the producer until sold to the consumer, which necessarily means that the 
dealer can return the goods at any time, title has not passed out of the maker, 
and he may lawfully say at what price his agents shall sell his product. In 
the latter case the dealer Is In the position of a salesman for the manufacturer; 
and no court has questioned the right of the maker to say at what price he 
will sell his goods in the first instance. 

"The tobacco company and its competitors were not dealing in articles of 
prime necessity, like corn and coal, nor were they rendering public or quasi- 
public service, like railroad and gas corporations. Each of them, therefore, had 
the right to refuse to jsell its commodities at any prica Each had the right to fix 
the prices at which It would dispose of them, and the terms, upon which it would 
contract to sell them. Each of them had the right to determine with what 
persons it would make its contracts of sale. ♦ ♦ ♦ The exercise of these 
undoubted rights Is essential to the very existence of free competition, and so 
long as tiieir exercise by any person or corporation in no way deprives competi- 
tors of the same rights, or restricts them in the use of these rights, it is diffi- 
cult to perceive how their exercise can constitute any restriction upon competi- 
tion or any restraint upon interstate trade." 

Whitewall v. Continental Tob. Co. (125 Fed., 454 (1913) ), at page 460. 

See also Union Pacific Coal Co. v. U. S. (173 Fed., 738 (1909)), at page 739. 

In re Grlce (79 Fed., 627 (1897) ), at page 642. 

VI. CLAYTON ACT. 

The only efiPect of the act of Congress approved October 15, 1914 (c. 321, 
par. 2, 38 Stat., 730), commonly known as the Clayton Act, on the point now 
under discussion Is to forbid discrimination In prices between purchasers 
" where the effect of such discrimination may be to substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce." It may be here 
noted that this recent amendment or amplification of the anti-trust laws does 
not compel manufacturers or jobbers to sell to everyone; on the contrary, the 
same section provides that persons engaged In Interstate commerce may select 
their own customers in bona fide transactions and not in restraint of trade. 
Section 2 of this act reads : 

" It shall be unlawful for any person engaged In Interstate commerce in the 
course of such commerce, either directly or Indirectly, to discriminate in price 
between different purchasers of commodities * ♦ * where the effect of such 
discrimination may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce: Provided, That nothing herein contained 
shall prevent discrimination In price between purchasers of commodities on 
account of differences In the grade or quantity of the commodity sold or that 
makes only due allowance for difference In the cost of selling or transportation, 
or discrimination in price In the same or different communities made In good 
faith to meet competition : And provided further, That nothing herein contained 

52641—16 5 
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shall prevent persons engaged in selling go6ds, wares, or merchandise in com- 
merce from selecting their own customers in bona fide transactions and not in 
restraint of trade." 

The meaning of the last clause, giving the right to select customers, is thus 
construed by Hough, D. J., in a note to his opinfbn in Great Atlantic & Pacific 
Tea Co. i?. Cream of Wheat Co. (224 Fed., 566 (1915) ), on page 572: 

" It would have been simpler to say that vendors may select their own bona 
fide customers. I think the intent is to exclude from the exception pretended 
sal^, e. g., consignments to undisclosed agents ; and perhaps sales coupled with 
an attempted condition subsequent." 

In this, the first case interpreting the Clayton Act, it was held that the re- 
fusal of the manufacturer of an unpatented article, which is not a necessity of 
life, whose only monopoly is in his trade name, to sell to a dealer who retails 
the article below the standard price, -while to a limited extent it lessens com- 
petition, is not an unreasonable restraint of trade nor is it unlawful under the 
Clayton Act as a price discrimination, and does not entitle the would-be pur- 
chaser to injunctive relief under section 16 of the act. On the contrary, says 
Judge Hough, the effect of an injunction compelling the manufacturer to sell 
to the cut-price dealer would be to restrain trade by making it impossible for 
other dealers to handle the article except at a loss, and thus give to the busi- 
ness parasite a monopoly. 

Construing section 2 as a whole, the court holds that the last proviso reads in 
effect that a " vendor may select his own bona .fide customers providing the 
effect of such selection is not to substantially and unreasonably restrain 
trade " ; and that the refusal of a manufacturer to sell his product to a dealer 
who avowedly uses it in a manner which injures and lessens the trade of the 
maker can not be said to be an unreasonable restraint of trade nor a violation of 
the statute. 

This case was affirmed by the circuit court of appeals, second circuit, La- 
combe, Coxe, and Rogers, C. J., November 10, 1915, not yet reported. 

VII. REFUSING TO SUPPLY PBICB CUTTEB. 

The only case flatly raising the right of a single manufacturer to refuse to 
sell his product to a dealer who was injuring the maker's business and good- 
will is Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co. (224 Fed., 566, 
1915). In that case the manufacturer of a well-known breakfast food refused to 
fill further orders of the plaintiff company because the latter persisted in selling 
the defendant's product below the standard retail price. The Cream of Wheat 
Co. also sent out circulars to the jobbing trade pointing out the " cut rate " 
practices of the plaintiff, and asking the recipients to see to it *' that no quantity 
(of Cream of Wheat), at any price, shall reach, directly or indirectly, the Great 
Atlantic & Pacific Tea Co., to enable them to continue their present menace to 
the legitimate trade." • 

By its printed sales plan the defendant held itself out as refusing to sell to 
consumers, retailers, or chain or department stores; i. e., it purported to sell 
only to wholesalers ; nevertheless it sold to the system of chain stores conducted 
by the plaintiff at quantity prices after the Issuance of its new sales plan, and 
continued to do so up to the time of the refusal complained of in the bill. The 
scheme of merchandising Cream of Wheat is thus summarized by Judge Hough, 
at page 569: 

" It reserved the right to refuse to sell to anybody who failed to comply 
with any request made, and deemed by defendant beneficial to itself, the * trade 
at large,' or the ' interests of the consumer ' ; and announced as its policy, that 
it would 'confine our sales exclusively to wholesalers.* Sales, however, once 
made, were absolute and the transaction closed. Sale was to imply no agree- 
ment to maintain or fix any price on a resale — nevertheless, defendant requested 
that retail prices be kept at the level reconmiended by it," 

Then follows this comment by the court, showing clearly that the defendant 
meant to enforce the maintenance of its established prices : 

" This request, taken In conjunction with the reserved right to cease selling 
to anyone who did not comply with requests from the same source, was in effect 
Baying plainly enough : Keep up the retail price or we will stop supplying you, if 
we think such stoppage profitable. I do not suppose that this sales scheme was 
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a contract, or anything enforceable against defendant, but it serves to show a 
professed state of mind." 

The defendant's method of standardizing the price of its product is thus epit- 
omized by Lacombe, C. J., in the opinion of the circuit court of appeals affirm- 
ing Judge Hough's decision: 

"To each purchaser from it, it sends a circular requesting such purchaser 
to sell to the retail trade only at a price of $4.50 per case ; adding to this request 
the statement that it does not intend to waive the right to refuse at any time to 
supply any dealer who shall fail to comply with any request made by it, the 
infringement of which defendant may deem prejudicial to the interests of the 
consumer, to defendant's own business, or to the trade at large." 

The prayers of the bill were (1) that the said plan of sales and system of 
embargo be adjudged illegal, and that the defendant had violated the Sherman 
antitrust law and the Clayton Act; and (2) "that defendant be enjoined and 
prohibited from enforcing and carrying out said plan or system of sales or from 
enforcing or attempting to enforce said embargo by means of said boycotting, 
blacklisting, or otherwise, and from thereby in any manner or to any extent cut- 
ting off the plaintiff's suw)ly of said article Cream of Wheat within the juris- 
diction of the United States." The District Coui't refused the motion for an in- 
junction in all its parts, and the court of appeals affirmed the decision of the 
lower court in an opinion handed down November 10, 1915, not yet reported.^ 

On the right of the manufacturer of an article not a necessity of life to refuse 
to deal with the price-cutter, the court has this to say, at page 574 : 

" Numerous individuals and corporations have been enjoined from restraining 
the trade of other people, no matter how flourishing the offender's trade might 
be, nor how greatly the general volume of trade has increased during the period 
of restraint. But never before has it been urged that if J. S. made enough of 
anything to supply both Doe and Roe, and sold it all to Doe, refusing even to 
bargain with Roe, for any reason or no reason, such conduct gave Roe a cause 
of action. If Congress has sought to give him one, the gift is invalid, because 
the statute takes from one person for the private use of another the first per- 
son's private property. 

"Using the words * sell * or * sale ' conceals the issue. If a man prefers to 
keep what he has, and offer of money to salve the taking thereof does not pre- 
vent such taking from being confiscation. The Cream of Wheat Co. is a purely 
private concern, except as regulated by its creating law, it is an ordinary mer- 
chant whose business is affected by no public use whatever. The statute as 
construed by plaintiff descends upon that private merchant, and commands him 
to make a contract by which he transfers his property for a price but against 
his will. The contract and the price are- legally mere surplusage — the consti- 
tutional violation lies in the compulsion, whereby he is deprived of his property 
for a private purpose. If defendant's actual scheme of interstate business is un- 
lawful, the United States certainly, and now perhaps an individual plaintiff, can 
put it out of business ; but neither the Nation nor any individual can take away 
its property with or without compensation for the private use of anyone." 

Judge Lacombe uses even stronger language in upholding this right to select 
customers for any reason or for no reason : 

"Much has been said about the reason why defendant ceased to treat com- 
plainant as an exception to its rule (to sell only to jobbers) ; failure of the latter 
to live up to some arrangement, etc. All that seems to be wholly Im- 
material. ♦ ♦ ♦ We had supposed that It was elementary law that a trader 
could buy from whom he pleased and sell to whom he pleased, and that his se- 
lection of seller and buyer was wholly his own concern. ' It is a part of a man's 
civil rights that he be at liberty to refuse business relations with any person 
whomsoever, whether the refusal rests upon reason, or is the result of whim, 
caprice, prejudice, or malice.' (Cooley on Torts, p. 278.) 

" Before the Sherman Act it was the law that a trader might reject the offer 
of a proposing buyer for any reason that appealed to him ; it might be because 
he did not like the other's business methods, or because he had some personal 
difference with him political, racial, or social. That was purely his own affair, 
with which nobody else had any concern. Neither the Sherman Act nor any 
decision of the Supreme Court construing the same, nor the Clayton Act has 
changed the law in this particular. We have not yet reached the stage where 
the selection of a trader's customers is made for him by the Government." 
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These decisions are in accord with many cases recognizing the inherent right 
of refusing business, but which bear no other relation to the facts in the case 
under discussion. 

In re Grice (79 Fed., 627 (1897) ), at page 642. 
' Whitwell V. Tobacco Co. (125 Fed., 454 (1903) ), at page 460. 

Union Pacific Coal Co. t?. U. S. (173 Fed., 737 (1909) ), at p. 739. 

Greater New York Film Rental Co. v. Biograph C. (203 Fed., 39 (1913) ). 

Locker v, American Tobacco Co. (218 Fed., 447 (1914) ). 

Adair v. United States (208 U. S., 161 (1908) ), at page 173. 

Standard Oil CJo. v. U. S. (221 U. S., 1 (1911) ), at page 56. 

Straus V, American Publishers' Association (231 U. S., 222 (1913)) is not an 
authority against this right of an individual to refuse to sell to the price cutter, 
because that case involved a combination of publishers representing 95 per cent 
of the books published in the United States and 90 per cent of the book trade. 
The case got into the Supreme Court by a writ of error to review a judgment of 
the Supreme Court of the State of New York, rendered on remittitur from the 
'court of appeals. To understand the question before the Federal court it is 
necessary to examine the reports of the case in the New York State courts (83 
N. Y. Supp., 271; 177 N. Y., 473; 111 N. Y. Supp., 830; 193 N. Y., 496; 199 N. Y., 
548). Without going into a discussion of the facts, suflSice it to say that all the 
Supreme Court there decided was that the agreement among the defendants, 
found by the State court to be unlawful as applied to uncopyrighted books — 
the sale of books of any kind, at any price, to dealers condemned by the terms 
of the agreement being practically prohibited — was not outside of the Sherman 
Act as to copyrighted books. 

This case clearly shows the importance of distinguishing , between price fixing 
by a combination — ^whether of manufacturers or retailers is immaterial so far 
as the effect on the public is concerned — and price maintenance by an individual 
producer in a competitive field. 

It is believed that the decision In the Cream of Wheat case is sound. The 
right, so strenuously claimed by the price cutter, to be unmolested in the use 
and disposition of his property is not shared by him alone. It is likewise a 
right of the manufacturer ; and if he goes no further than necessary to protect 
this right from invasion and does not act with malice toward the price cutter, 
nor with the primary intention of injuring him, the latter has no right of action 
against the producer. The fact that self-protection on the part of the manu- 
facturer may cause some harm to the price cutter is not controlling if the harm 
is but incidental to the proper and necessary protection of the business of the 
maker. 

" There is no place in any system of jurisprudence yet devised for the principle 
that a man may be compelled to sell his goods or his labor to one with whom 
he does not wish to deal merely because his refusal to do so may cause loss to 
him who wants them." 

Collins t?. American News Co. (34 Misc. (N. Y.), 260), at page 265. 
JDhe maxim sic utere tuo ut alienum non laedas (make such use of that which 
is yours as not to injure another's property) should apply with equal force to 
both parties. This reasoning applies to requests by the manufacturer to his 
vendees not to sell the former'i? article to the trade pirate as well as to refusals 
to deal with him directly. 

Vm. CIECULARS TO THE TRADE. 

In his decision In the Cream of Wheat case (224 Fed., 566) Judge Hough thus 
disposes of the plaintiff's contention that the circulars sent out by the defendant 
notifying the trade of the cut-price practices of the plaintiff and requesting that 
its supply of defendant's product be cut off amounted to an embargo or boycott, 
at page 575 : 

" There is no proof that defendant refused or threatened to refuse to sell to 
anyone who sold to plaintiff; It did request Its chosen customers not to deal with 
plaintiff. 

" If It had good right to refuse dealings Itself with plaintiff, and without 
malice asked other people to do the same thing so far only as Cream of Wheat 
was concerned, defendant was within Its rights." 

Particular attention Is called to the first paragraph In the above quotation 
There was no evidence that the defendant did more than " request " its jobbers 
not to sell Cream of Wheat to the plaintiff. Dealers were urged for their own 
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good not to supply the price cutter; but they were not threatened nor intimi- 
dated. There was nothing to show an intention on the part of the defendant to 
refuse to deal with jobbers who choose to sell the defendant's product to the 
plaintiff. 

That such notices as were sent out by the defendant in this case do not con- 
stitute an illegal boycott is clear. 

Park V, Nat. Wholesale Druggists* Association (175 N. Y., 1). 

Montgomery Ward & Co. v. Association (150 Fed., 413). 

Gill Engraving Co. v. Doerr (214 Fed., 111). 

Bittner v. Coal Co. (214 Fed., 716). 

rX. PBICE STANDARDIZATION IN FOREIGN COUNTRIES. 

A brief statement of the law on the enforcement of uniform resale prices 
outside of the United States is appended, because in deciding these price-mainte- 
ance cases the courts are dealing with an economic rather than a legal ques- 
tion ; they are determining a question of public policy. That being the case, it is ^ 
worthy of notice that in the leading commercial countries of Europe contracts 
having for their purpose the maintenance of uniform selling prices are sustained 
and enforced by the courts. 

The idea underlying the decisions of our highest Federal court seems to be 
that such contracts are an unwarranted restraint upon alienation. But the true 
test by which the legality of a contract requiring the purchase to resell at a 
standard price should be determined is (1) whether the stipulation is of an 
ancillary nature; (2) whether it affords only a reasonable protection to the 
business of the covenantee; and (3) whether such stipulation, considered with 
reference to the benefit to the public arising from the productcion of the article, 
as well as the detriment to the public in being deprived of the benefit of free 
competition as to the selling price, is, upon the whole, against public interest. 

Edgar Lumber Co. v. Cormie (130 S. W. Rep., 452 (Ark., 1910) ). 

Hubbard t?. Miller (27 Mich., 15 (1873)). 

Roberts v, Lamont (102 N. W. Rep., 770 (Nebr., 1905) ). 

Merriman v. Cover (51 S. E. Rep., 817 (Va.,.1905)). 

Georgia Fruit Exchange v. Turnipseed (62 So. Rep., 542 (Ala., 1913)). 

U. S. V. Addystone Pipe & Steel Co. (85 Fed., 271 (1898) ). 

Park V. Hartman (153 Fed., 24 (1907)). 

It is not the fact of restraint, but the degree of the restriction and the reason- 
ableness thereof, which will control: 

Norderifelt v, Maxim Nordenfelt & CJo. (1894), App. Cas., 565. 

Diamond Match Co. v. Roeber (13 N. E. Rep., 419 (N. Y., 1887) ). 

Standard Oil Co. v. United States (221 U. S., 1 (1911) ). 

And in the last analysis the question as to the validity of a particular con- 
tract or system of contracts will be found to be largely one of expediency. 

Gibbs 17. 'Consolidated Gas Co. (130 U. S., 396 (188^) ). 

1. GREAT BRITAIN. 

In Elliman Sons & Co. v. Carrington & Sons (Ltd.) (2 Ch. Div. (1901), 275) 
the plaintiffs, who were manufacturers of so-called patent medicines, sold them to 
wholesale druggists under a contract whereby the purchasers bound themselves 
not to sell the goods for less than specified prices, and if they sold* to the trade 
to procure a similar signed agreement from each retailer whom they supplied. 
The defendant sold some of the goods to retail dealers without procuring from 
them any such agreement required by the contract ; and the court held that the 
contract was not in restraint of trade, and that the manufacurer could main- 
tain an action for the breach of it. At page 279 the court said : 

"Nobody has argued, and it could not possibly be argued, that they (the 
manufacturers) are not at liberty to fix the price on the first sale to Car- 
rington & Son. Why should they not be at liberty to make the further bar- 
gain with Carrington & Son that they shall not sell below a certain price? It 
is said that it is in restraint of trade. In one sense it is, but it is just as 
much and no more in restraint of trade for Elliman's to say that they will 
not sell at all. It seems to me that what is restraint of trade as regards Car- 
rington & 3on is really the liberty of trade as regards Elliman. * * ♦ It is 
merely a question whether a man is entitled, when he is selling his own goods, 
to make a bargain as to the use to be made of them by the purchaser. It is 
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said that the contract is against public policy; but that phrase merely em- 
bodies, for the present purpose, the great principle of restraint of trade, and 
to say that it is to prevent Messrs. Elliman from exercising their own discre- 
tion seems to me to be applying a well-settled principle of law to facts to 
which it can not have any possible application. On the question, therefore, 
as to the validity of the contract, I am entirely against the defendant." 

That this is the settled law of England is shown by the following cases, all 
of which follow Elliman v. Carringon, supra. 

National Phonograph Co. v, Edison-Bell Co. ( (1908) 1 Ch. Div., 335). 

Kodalf (Ltd.) v. Ganage (K. B. Div. (100) ; copy in House Judiciary Commit- 
tee Hearings, Mar. 4, 1914, p. 1087). 

In Ford Motor Co. v. Armstrong, before Mr. Justice Atkin in the King's 
Bench Division at Manchester, the right of the plaintiff to maintain its resale 
price was fully sustained; but only nominal damages were awarded, as the 
court held that the stipulated damages were in the nature of a penalty rather 
than liquidated damages. In a similar case, Dunlap Tire Co. v. New Garage 
Co., decided July 1, 1914, the House of Lords fully sustained the liquidated- 
damage clause. 

2. GERMANY. 

In Jandorf & Co. v. Incorporated Association of Manufacturers of Branded 
Articles (Berlin Geschaftsummer 73.0, 179.05, 48 VI. 489.06 (1910)) the de- 
fendant association, consisting of about 60 manufacturers of drugs, toilet and 
food products having for its objects to regulate in the jobbing and the retail 
trade the sale of branded articles manufactured by its members, and par- 
ticularly to prevent said articles from being sold below the price fixed for 
each of them, announced that any jobber who failed to observe the prices 
and terms on branded articles of any members of the association should be 
barred from delivery of all articles of all members. The plaintiffs, who con- 
ducted department stores, sold articles of two of the members below the 
standard prices. The defendant association remonstrated with the plaintiffs, 
but the plaintiffs refused to consider their requests ; whereupon the defendant 
sent a circular to jobbers containing the names of firms which, although they 
had been warned, kept on selling below the regular prices for branded articles 
and containing an interdiction barring such firms from the branded articles of 
any and all members of the association. The plaintiffs charged that the act of 
the defendant was an illegal act, and moved that the defendant be enjoined 
from publishing the black list and be compelled to pay the damages resulting 
from the publication of said list. 

In sustaining the decision of the court below, holding that the plaintiffs had 
no cause of action and denying their motion, the highest court in the German 
Empire said : 

"Any tradesman or any trade association has the right to oblige his or its 
buyers not only not to sell below a certain price but to shift in turn the same 
obligation upon their buyers. Generally speaking, the right to subordinate 
business relations to special conditions and the suppression of delivery in the 
case of nonobservation of said condition can not be denied to any such trades- 
men or trade association. The fact that a big price is artifically maintained, 
and that the buying public is given no possibility of buying the product at a 
more reasonable price, does not change anything to that right ; at any rate, not 
with products such as the ones in cause, which do not belong to the necessities 
of life, and can easily be replaced by products of like or similar compositions, 
sometimes cheaper." 

8. BELGIUM ANP FRANCE. 

The Tribunal of Commerce of Brussels (March, 1905) has held certain phases 
of price cutting to amount to unfair trading. 

A merchant placed on sale with a great flourish of advertising a well-known 
product of his competitor at a very low price, at the same time pufBng a similar 
article of his own make, which he offered for sale at a much higher price. The 
decision of the court condemned the defendant's practice and laid down the 
following principle applicable to such cases: 

" Nobody supposes that a merchant can not sell or dispose of his merchandise 
at a price less than its cost whenever he shall judge it to be for his interest to 
unload a particular stock or kind or quality of goods, even though he pursue 
the policy of sacrificing certain articles to gain an advantage in resi)ect to 
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others ; for everyone Is free to dispose as he wUl of what he has legitimately 
acquired. Nevertheless, the merchant can not by such an act through fraud or 
malice prejudice another." 

Passing upon the circumstances of the case before it, the court decided that 
the defendant had with premeditation put on sale the plaintiil's merchandise, 
not with the expectation of suifering the loss that would come from its sale 
at the advertised price but for the purpose of vaunting his own product and for 
the sake of the advantage which he would gain by the demand for his goods 
unfairly created in this way, in the expectation that his goods and not the 
goods of Ws rival jvould be sold. Thereby he sought to create a fictitious repu- 
tation for his goods, and one. unjustifiable by the circumstances of the market 
and to caus6 prejudice to another dealer. 

This is stated to be suggestive of the French law on the subject in Singer's 
Trade-Mark Laws of the World. 

(The above is taken from "Predatory Price Cutting as Unfair Trade," 27 
Harvard Law Rev. 155.) 

4. DENMARK. 

Section 13 of an act (No. 137) approved by King Christian X, June 8, 1912, 
provides : " It shall also be unlawful to sell or offer for sale at lower prices 
goods in original packages ♦ ♦ ♦ upon which goods their fixed prices for 
retail sale are stated, unless the sale falls under the provisions of section 6." 
Section 6 refers to clearance sales of damaged goods, removal sales and the 
like; the conditions being similar to the provisions of paragraph D of H. R. 
13305, a bill " to prevent discrimination in prices and to provide for publicity 
of prices to dealers and to the public," Introduced In the National House of 
Representatives February 12, 1914, by Representative Stevens of New Hamp- 
shire, and commonly known as the Stevens bill. 

From the foregoing statement of the law, these propositions would seem to/ 
be established: 

1. The so-called rebate plan has been upheld In the few cases In which It 
has been attacked, but the authority of those cases Is weakened by the later 
Federal court decisions on the legality of standard-price agreements between 
a single manufacturer and his customers. 

2. The Supreme Court of the United States has held a system of contracts 
between a producer and a large number of wholesale and retail dealers fixing 
the resale prices of an article not protected by copyright or letters patent to 
be an unreasonable, and therefore unlawful, restraint of trade both at common 
law and under the Sherman Act; and such contracts are therefore unen- 
forceable in the Federal courts. The appellate courts of several States have 
sustained such contracts. Calling the dealers agents will not avail the manu- 
facturer where the transaction is a sale as distinguished from a bailment. 

3. The holder of a patent or copyright may by contract with his Immediate 
vendees control the terms on which they shall resell the protected article; but 
this can not b^ accomplished by a mere notice. Whether a patentee may legally 
contract with retailers, who purchase through jobbers, has not been decided. 
That subvendees having no contract with the producer are not bound by a re- 
sale-price notice attached to the patented or copyrighted article has been de- 
cided. 

4. A manufacturer may lawfully refuse to sell his product to anyone for any 
reason or for no reason; and he may notify the trade of his decision and re- 
quest his customers not to supply his article to the person with whom he de- 
clines to deal, in the absence of any coercion or threats upon the dealers If they 
choose to deal with the undesirable trader. 

STATEMENT OF MB. J. NEWCOMB BLACEMAN. 

Mr. Blackman. Mr. Chairman and gentlemen of the committee, 
I am president of the Blackman Talking Machine Co., 97 Chambers 
Street, New York. I represent a company that wholesales and retails 
talking machines, but, like all of us, I originally started as a con- 
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sumer and have been one ever since. I therefore feel competent 
and qualified to talk from the standpoint of the consumer. 

The CHAiR3fAN. You are for the man who produces the thing you 
consume to have the same privilege you claim as a consumer? 

Mr. Blackman. Absolutely. Everything I ask for I believe is 
fair and just, and if it does not prove to be so for the average con- 
sumer, it is not worthy of consideration. 

Let me take you back to history and the time this country was 
inhabited by the colonists. In those days our ancestors produced 
what they consumed, but evolution has worked a considerable change, 
bringing us to the present time. During this process of evolution 
it was found necessary to make use of our God-given tal^its in order 
that civilization could spread out and develop and build up the 
country in the most economical and effective manner. This soon 
resulted in specialization. Instead of continuing Ito produce the 
clothes we wore, there came about the practice of wholesaling of 
one's talents and exchanging them for others. Thus we have to-day, 
and have had for some time, specialization represented in the various 
branches of the law, medicine, etc., while there also are many special- 
ists on whom we rely for manufacturing and distributing the neces- 
sities of the consumer. The specialist in all lines to-day is concentrat- 
ing and giving his best thought and time to develop his natural 
talents. 

The most simple medium for the exchange of our talents to-day is 
currency, and it not only makes it possible for us to sell our talents 
but establishes a value which soon becomes more or less fixed, and is 
therefore closely identified with manufactured products or the serv- 
ices rendered. I therefore want to present the question as to how 
we can best recognize talents and protect them in the interest of 
public policy. 

If I should call one of you gentlemen by name and accuse you 
of doing something that society would recognize as dishonest or 
detrimental to your reputation, you, no doubt, would consider that 
you had been personally damaged and might sue me for libel. How- 
ever, if I made the same statement, but instead of mentioning a 
name, merely said that my remarks applied to a certain Congress- 
man, my statement would probably not be taken so seriously, or 
perhaps even pass unnoticed. The great distinction in the two 
cases would be that in the first I used the human trade-mark of the 
individual to whom I referred, thus connecting the statement di- 
rectly to one known individual. The human trade-mark I refer to 
is the name given us in infancy, by which we are known among the 
millions. Our human trade-mark is something that we guard very 
carefully, and as our name specifically refers to ourselves indi- 
vidually, we aspire to an honoraole reputation as identified with that 
name. If, however, our actions are such that we do not earn a 
favorable reputation, by like process we are identified as one having 
a different reputation. 

I believe it is in the interest of public policy that the best reputa- 
tions be encouraged and protected, whether they apply to an indi- 
vidual or represent something he has produced. 

We can not all earn our living in the same way, for, as I said 
before, and as I firmly believe, we were all given certain talents by 
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the Creator. In other words, we must take our position in life, 
cultivate our natural talents, and sell them to best advantage in the 
interest of public policy. The consumer is not an expert in every 
fellow's talents; therefore we rely on the reputation of the doctor 
or lawyer rather than to attempt a constant series of experiments. 

I beueve we are approaching the time when it will be almost uni- 
versally recognized that the scientific and economical way for the 
consumer to buy will be on the budget basis. For example, a certain 
amount of money should be spent for food, clothing, and other ne- 
cessities, leaving what is left for luxuries. The omy sure way to 
my mind to keep within the budget and receive the most in quality 
for the amount to be spent will be by purchasing identified products. 
If I have said $25 is the price I can afford to pay for a suit, I not 
only want to know it's the right price for that item in my budget, 
but that by quality it will produce the necessary wear, so that my 
calculations will not be upset. This plan will not j)ermit of a con- 
stant experiment, which might be the case by buying unidentified 
clothing. 

The bargain hunter assumes the task of beating the other fellow 
at his own game, and it is needless to say that he does not succeed. 
You may say that there is nothing to prevent me buying this way 
now, and perhaps that is true to a certain extent, but i believe it 
to be a fact that the manufacturer of an article must sell at a uni- 
form price, whether it be direct or through his distributing whole- 
salers or retailers, in order that he can permanently deliver uniform 
quality. Price and quality are so closely identified in honest mer- 
chandise that uniformity m one calls for it in the other. 

If I send my wife or boy to a store, I do not want to feel that they 
must, attempt to strike a bargain, nor do I want them to be imposed 
upon and have something palmed off as just as good, because they 
are not experts, or desire to insist on what they ask for. I prefer 
to save my time and insure getting what I know by reputation or 
personal test is satisfactory, so I may say, "That can of 'White 
Kose ' peas is the best we have been able to buy for the money ; there- 
fore let us buy them hereafter." My time is too valuable to visit 
grocery stores and test various brands. Furthermore, I think too 
much of the health of my family to be constantly experimenting 
with unknown products. 

I prefer to specialize on my own talents, which for many years 
have been the selling of talking machines. Perhaps my buying is 
not direct with the manufacturer, but if his trade-mark is on the 
goods and I know where they are made, I can protect my supply 
by going to another dealer, if my regular dealer tor any reason does 
not care to continue the sale of those brands that I insist upon get- 
ting. Here is an illustration of the value of reputable merchandise : 
I jumped out of my automobile the other morning with a cap that 
I had worn, intending to change to a derby and leave the cap m the 
car. I just caught the train, and, as I was going to be away a few 
days, decided on my arrival in Philadelphia to purchase a derby. 
Now, what did I do? Did I look up bargain advertisements, or 
spend an hour in comparing supposed bargains in various stores? 
No; I simply foimd out that within a stone's throw of the station 
Stetson hats were on sale, so I selected the hat that I was used to 
wearing, and in five minutes I was out of the store a satisfied cus- 
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tomer, who was willing to pay a uniform price for goods of known 
quality and reputation. 

The next man with the same experience might not want to pay 
$3.50, and he would not have to, either. He might in the same way 
buy a Truly- Warner for $2, op a Kaufman for $1.50. Now these 
other two individuals are not going to war with me over the fact 
that we buy different priced hats, and even df we did take the time 
to argue about the comparative merits of the three hats at the prices 
quoted, we would simply be introducing that element of competition 
which I maintain is not only just as strong among identified mer- 
chandise sold at uniform prices, but the competition is even more 
keen, for the reason that you are making your comparisons on some- 
thing definite as far as identification makes possible. 

Let me ask you gentlemen, most of whom I believe are lawyers. 
Do you think you have a right to put the price on your services that 
you see fit? Don't you think there is some difference between t^he 
quality of your gray matter and that of some other lawyer, even 
though he may claim that he will handle my case or give me just as 
good advice on the same subject* for less money? If you were able 
to wholesale the product of your brain, and the same advice could be 
put up in packages and distributed to your clients throughout the 
United States, don't you think that you could have the right to make 
a uniform price? Then, too, don't you think it would be the fair 
way, for it would be treating everybody alike? W^^d you want the 
Government to step in and prevent you from doing this simply be- 
cause somebody wanted to get your services without regard to their 
value and in spite of the fact that there are thousands of other law- 
yers in competition? 

Mr. Decker. Do you think Congress ought to pass a law prevent- 
ing a lawyer from reducing his price below what some other lawyer 
would take for his services? 

Mr. Blackman. Not at all. 

Mr. Decker. It is the same principle. 

Mr. Blackman. Yes; and I am very glad that you see that it is, 
and also hope that you know the distinction is only in its application. 
All that is really contended in this bill is that an individual be given 
the right to sell his product, whatever it be, at a uniform price, pro- 
viding he has no monopoly and the buyer is free to exercise his 
option after knowing exactly what is offered and on what terms. We 
do not contend that a manufacturer or a lawyer should be able to 
regulate the price made by a competitor; and if he did so he might 
approach the point where he would be creating a monopoly, be re- 
moving competition, and therefore not only be disqualified to operate 
under the provisions of this proposed bill but then be open for prose- 
cution as a monopolist under the Sherman law. 

Mr. Decker. Suppose that I am a great lawyer — ^which I am not — 
but suppose that I was, and I had imparted a lot of my information 
to some other lawyer, and by reason of that knowledge he had come 
to be regarded as a pretty good lawyer, do you think I ought to be 
permitted to fix the fees for that man's services? 

Mr. Blackman. If he is your employee, you have that right. 

Mr. Decker. But he is not an employee ; and neither is the inde- 
pendent merchant the employee of the manufacturer, unless this bill 
passes. 
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Mr. Blackman. Will you repeat that again? 

Mr. Decker. I said this other lawyer is not my employee, but I 
happened to give him something that I had, or to impart it to him 
for a price; and neither is the local merchant the employee of the 
manufacturer, unless you pass this bill. 

Mr. Blackman. You did it of your own free will and accord ; there 
was no coercion in it. 

Mr. Decker. There is no coercion in selling a manufactured prod- 
uct to the merchant, either; it is not compulsory. 

Mr. Blackman. That is just my point. I do not want the mer- 
chant denied the right to refuse to d!eal with anj^body. I want him 
free to go to the other fellow ; and anyone qualined to operate under 
the provisions of this bill will have to compete with other individu- 
als; but if a merchant decides that he prefers to do business with me 
and agrees to my terms, I believe I should have the right to make him 
live up to his contract. In making my comparison with the lawyer, I 
merely say that the manufacturer should be privileged, in competi- 
tion, to retail the brains which are represented in so much labor, so 
much steel, so much rent, general overhead expenses, etc., which can 
be measured much better than brains alone, and deliver them on a 
uniform basis of price to the consumer, regardless of whether he 
does it directly or through the medium of representatives of any 
kind. 

Mr. Decker. There is a bill now pending, which has already been 
reported by one of the committees of this House, to fix a minimum 
wage for a day's labor. 

Mr. Blackman. Is it not therefore quite necessary that the em- 
ployer be able to make a profit that will enable him to pay that 
wage? If, as at presentj his rent, taxes, and many other items, which 
enter into the cost of his doing business and establish his overhead, 
are fixed, and he is constantly being bound hand and foot with re- 
strictions calling for sanitary conditions, minimum wages, and the 
like, does it not then seem absolutely necessary, as well as only fair, 
that he be able to sell on a fixed basis that will insure a profit to the 
business and enable him, to meet these requirements previously men- 
tioned? 

Mr. Decker. Suppose there are five different places in a certain 
town, we will say — an ordinary small town — that sell this Blackman 
talking machine, and it is a good machine 

Mr. Blackman (interposing). It happens that there is not any 
Blackman talking machine ; but we will say that there is. 

Mr. Decker. Well, what is it? 

Mr. Blackman. I am one of the wholesale distributors, represent- 
ing the Victor Talking Machine Co. 

Mr. Decker. The Victor Talking Machine Co.? 

Mr. Blackman. Yes, sir ; but I am willing to take the example that 
you have given, referring to the " Blackman " talking machine. 

Mr. Decker. It does not make any difference about the name of 
the machine. 

Mr. Blackman. No. 

Mr. Decker. Then we will take some good standard talking ma- 
chine. 

Mr. Blackman. Let us take the Victor. You wanted information 
on that some time ago. 
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• 

Mr. Decker. Yes; WB will take the Victor, and say there are five 
different stores in a town who handle it — or do they just sell it to one 
store in each town ? 

Mr. Blackman. There is no restricted territory. Every dealer is 
in competition with every other dealer, and he has to produce results 
by his efforts. He has no exclusive territory, but he is on a uniform 
basis with his competitor. He competes in service and in every 
other way that he can. 

Mr. Decker. Well, suppose that one of these stores is located on 
the south side of the square, and the other is located on the north 
side of the square. 

Mr. Blackman. Yes. 

Mr. Decker. And the post office is located on the north side of the 
square, and the best buildings and the bank and large stores are all 
located on the north side of the square. 

Mr. Blackman. Yes. 

Mr. Decker. And business is best on the north side of the square, 
and the rents are higher on the north side of the square, and one of 
these five men is on the south side of the square, where business is not 
so good — that is, you know what I mean, by business nol being 
good — people do not come along that side of the street as often as 
they do along the other side, and it does not cost him as much to do 
business on the south side of the square, and he wants to sell a talking 
machine for, we will say, several dollars less than the man on the 
north side of the square, and considering the cheaper rent he gets — 
we will just consider the rent — suppose there is enough difference in 
the rent that he can sell his talking machines cheaper than the man 
on the north side of the square, why should he not be permitted to 
doit? 

Mr. Blackman. In the first place, we will have to assume that all 
of those things are so. 

Mr. Decker. Certainly ; we will assume that those conditions, as I 
have enumerated, are true. 

Mr. Blackman. We can assume that the post office is there, and 
that the location is there, and that he is paying for those benefits in 
proportion. 

Mr. Decker. In higher rent? 

Mr. Blackman. Yes; I have noticed that in New York City, and 
that therefore he must do more business. If the rent is truly pro- 
rated, it is assumed that he will get as many more opportunities to 
sell his machines or as many more opportunities to wait on customers, 
and, on the other hand, we will assume that the fellow on the other 
side has fewer customers, and he will not make as much^ or perhaps 
he will make just as much ; but the fellow who cuts the price will very 
soon find that the others will meet his price, unless he cuts it below a 
point where it is at all profitable, and if he does that, then he can not 
Sftay in business. 

Mr. Decker. Certainly not; but that has nothing to do with the 
question that I just asked you. Let me put it again. I do not be- 
lieve that you grasped it. 

Mr. Blackman. Then I will try to grasp it this time. 

Mr. Decker. That is what I would like to have you do. We will 
take the lawyer and his brains, if you want to. 
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A Voice. Why not stick to the Victor talking machine ? 

Mr. Decker. Well, yes ; we will stick to the Victor talking machine. 
Mr. Blackman got off onto brains. 

Mr. Blackman. I simply mentioned brains, because they repre- 
sent what a lawyer sells. 

Mr. Decker. Well, we will stick to the Victor talking machine. We 
are talking about the rent on the south side of the street being cheaper 
than it is on the north side. 

Mr. Blackman. Yes. 

Mr. Decker. And we are admitting that it is true in some cases 
that the man on the south side of the street can sell his machines 
cheaper, considering the rent, and still make as much profit as the 
man on the north side of the street. 

Mr. Blackman. You might admit that, but I will not do it. It 
does not always work out that way in practice. 

Mr. Decker. Then I will put another qualification in there. Sup- 
pose that the man that has the cheaper rent on the south side of the 
street will prorate that decrease in rent sufficiently to make it worth 
while for him to sell somewhat cheaper than the man on the north 
side of the street — now, just stick to that. 

Mr. Blackman. All ri^ht. In the first place, because he has the 
other fellow to compete with 

Mr. Decker (interposing). But you are begging the question. 

Mr. Blackman. No; I am not begging the question. If you will 
let me go far enough 

Mr. Decker (interposing). Very well. 

Mr. Blackman. We will assume, as I think we may, that it is 
not obligatory for him to handle my goods or to rent that store. 

Mr. Decker. Yes. 

Mr. Blackman. And that in locating 'a store you have got to 
consider the advantages of the location before you go in, just the 
same as when an insurance agent comes into my store and offers 
to split his commission, which is illegal, and he says, " I do not have 
any large overheads; I do not run an automobile, and I can afford 
to split my commission with you." But the law recognizes in his 
case that you can only get one good insurance policy, one that is 
worth something when you have a fire, and that it justifies certain 
commissions. That is the reason the Victor Co. and the Gillette 
Eazor Co. and other people have decided for these little fellows not 
only what they need to make a prpfit, but what is more important 
to them, to give the service which is necessary in order to hold the 
trade. It calls for a uniform price, which they agreed to in the be- 
ginning. 

Mr. Decker. Now, will you answer my question ? 

Mr. Blackman. I thought I had. 

Mr. Decker. Then you did not grasp my question, and I say that 
with all due respect to you. Let me put some more illustrations in 
there and may be you will see it. Suppose this man on the south 
side of the street does not have a telephone — I am not saying whether 
that is the best way to run a business or not, or whether he will make 
more money at it, but I am asking you the question whether a man 
has the right to pay cheap rent, and to make the difference in that 
cheap rent show in the prices of the goods he sells? 
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Mr. Blackmak. On general merchandise he should have that right, 
but not on any man's restricted merchandise. 

The Chairman. Ought they not fix the price that the landlord 
shall charge for rent? 

Mr. Mater. I would like to help answer that question. The man 
on the north side of the street would be compelled to meet the com- 
petition of the man on the south side of the street, and the Victor 
Talking Machine Co. would be compelled to lower the price to both 
dealers and to lower the quality of the goods themselves, and con- 
sequently the public would not be getting as good grade of machine 
or as good an article. 

Mr. BiiACKMAN. That has been brought out so often that I did 
not think it necessary to bring it out again. 

Mr. Decker. That does not answer my question. 

Mr. Mater. I am a manufacturer of two articles and I would 
like to tell you my experience about them. 

The Chairman. Let the gentleman who has the floor proceed. 

Mr. Decker. Well, he has made a good, pertinent statement there, 
and I thjnk we are getting down to the fundamentals of the thing in 
in that proposition there. Now, is not this true : Have we the right, 
as legislators, to make it obligatory in order for a man to get a 
Victor talking machine to pay his pro rata share of that rent on the 
north side of the street, if he is willing to walk to the south side 
and get a machine cheaper on account of the cheaper rent on the 
south side? 

Mr. Mater. I think every man has a constitutional right to sell 
his service or his goods at his own figure. 

Mr. Decker. Now, you are talking Mr. Brandeis's argument. 

Mr. Mater. It is not only the Victor talking machine, but you 
want to protect the public welfare by maintaining quality as much 
as you can, and by preventing cutthroat competition. I think I can 
answer your question more pointedly by telling you my experi^ice 
as a manufacturer. 

Mr. Decker. Let us keep to the question. 

Mr. Blackman. I am willing to continue trying to answer your 
question. ^ 

Mr. Decker. Has the man who pays the cheaper rent the right to 
make the people to whom he sells a reduction in the price in pro- 
portion to the cheaper rent that he pays? 

Mr. Mater. Not if it is going to depreciate the quality of the 
article that he sells. Let him sell somethmg else of a value at which 
he can sell it and make a profit. 

Mr. Stephens. If the man on the south side of the street cuts the 
price, the consumers would find themselves in this situation: The 
other four dealers on the north side of the square would have to go 
out of business or else meet the price of the man on the south side of 
the sc^uare, and then the same situation would prevail that originally 
prevailed — ^the man on the south side would cut the price again, 
and then the north-side folks would come down, and finally they 
would all have to abandcm it, and the consumer would be left high 
and dry without any source of supply. 

Mr. Decker. The gentlemati from Nebraska has come to the point 
which I think is tiie gist of the whole thing, which is whether or 

Digitized by LjOOQIC 



BEGULATION OF PBIOES. 79 

not there shall be any competition between retailers. Certainly if 
one man reduces the other fellow is either going to reduce or else go 
out of business. Do you believe in price competition between re- 
tailers? 

Mr. Blackman. I believe in price competition on competing ar- 
ticles. I do not believe in competing on one's own goods if a imif orm, 
fair price can be set that is right. 

Mr. Decker. What do you believe in competing on, then? 

Mr. BiiACKMAN. I do not believe that it is imwise to fix the price 
of postage stamps or of railroad fares, etc., just because some 
one is willing to send a written letter unsealed or some one else 
is willing to ride on a freight train. I believe that all lawmaking is 
based on what is for the public benefit and what is in the interest 
of public policy. 

Mr. Decker. Will you please tell the committee, then, on what 
kind of articles you are willing to have the retailers compete other 
than those that you have mentioned? 

Mr. BiiACKMAN. On any article that any manufacturer chooses to 
put out that agrees with your line of argument and on which he 
will agree to let the retailer do absolutely as he pleases. 

The Chairman. Th^ truth is ^hat if five dealers were handling 
the Victor talking machine in one town where they could not com- 
pete much with one another* but some of them would have to handle 
some other machine? 

Mr. Blackman. Certainly. The Victor does not have the field 
monopolized. It is that human selfishness that makes us want to 
get a dollar article for 75 cents — we have got to get a little more 
morality into it, however. If we can see that we should not take 
advantage of that 25 cents, we should not do it. 

The Chairman. The only way to secure real competition in a town 
where five dealers are handling Victor talking machines would be 
for some one to introduce a different make of machine. 

Mr. Blackman. That is true ; yes. 

Mr. Decker. The princij)le is all I was talking about. 

Mr. Blackman. If the Victor Co. had a monopoly, the Government 
would not allow them to operate under this bill, and if they could 
operate under this bill and their prices were on file with the Govern- 
ment and I wanted to go into the talking machine business, and I 
went to the Victor Co., they would say, " Here is our proposition." 

Mr. Decker. Should there be any competition in the retail business. 

Mr. .Blackman. There is competition in the retail business, and 
there should be if it is fair. 

Mr. Decker. Would there be any competition in the retail business 
if everybody sold articles at the same price? 

Mr. Blackman. If they sold all competing articles at the same 
price, there would not be any competition. 

Mr. Decker. When you talk about the manufacturer's rights to 
set the price on his article* I appreciate the force of that, but we 
are talking of public policy now. If competition is a good thing be- 
tween retailers on some articles, why is it not a good thing on all 
articles? 

Mr. Blackman. When I say " some articles," I am merely say- 
ing 
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Mr. EnRLiCH. If the speaker will allow me, I am a retailer, and I 
will answer this question. 

The Chairman. Will you yield to this gentleman? 

Mr. Blackman. Yes, I will ; I want to be accommodating. 

Mr. Ehrlich. The question is whether or not unrestricted competi- 
tion is desirable between retailers? 

Mr. Decker. Yes. 

Mr. Ehrlich. Until now it was desirable, and it was obtainable. 
It is not desirable now. The small dealers are simply existing ; they 
can not make a living. 

The Chairman. Do you yield for a general discussion? 

Mr. Blackman. No; I do not. 

Mr. Ehrlich. I am only answering the question. 

Mr. Decker. He does not believe in competition between retailers. 

The Chairman. If you had five dealers handling your goods at 
the same place, there could be no competition in price; it would be 
simply competition in the beha\dor of the merchants? 

Mr. Blackman. Not at all. 

The Chairman. Just as it is in politics — the man who can flatter 
the most women, and be the most popular fellow. 

Mr. Blackman. You can not prevent some" of that element enter- 
ing into it, but the fact remains that you will never remove, by any 
legislation, personality, service, and personal contact; the difference 
between the way one person waits on you and the way somebody else 
waits on you. 

The Chairman. Then that would put at a disadvantage and be 
a discrimination against those who are less fortunate in their ad- 
dress and easy manners, and courtesy* would it not? 

Mr. Blackman. Not at all. I am only discussing the question of 
uniform prices or branded or trade-marked goods. 

The Chairman. Trade-mark? and patents give you the control of 
your article on the first sale. Do you insist that one discrimination 
entitles you to a continuation of that discrimination ? 

Mr. Blackman. It would not be discrimination, if I opened res- 
taurants and I had 600 restaurants in the United States and I 
charged you 10 cents for butter cakes instead of 5 cents, which 
Child's pharges you. 

Mr. Decker, If you went into Child's and bought a 15-cent din- 
ner you could take it out and sell it to some other fellow for 20 
cents. Would not that be legitimate ? 

Mr. Blackman. No ; not if it were against public policy. 

Mr. Decker. Do you think it would be against public policy, if 
you can get a good meal at Child's for 15 cents, and if I wanted to 
get that meal from you and I were willing to pay you 20 cents for it? 

Mr. Blackman. If Child's restaurant or any other business de- 
cided to do business that way, it might be profitable. 

The Chairman. Would this bill prevent a man from buying a 
talking machine and giving it away? 

Mr. Blackman. No, sir; it would not. 

The Chairman. Giving it away as a premium? 

Mr. Blackman. No, sir. I have had people tell me that they can 
not understand why they have to pay $7 for the sextette from Lucia 
and $6 for the quartette from Kigoletto. " That is robbery," they 
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say. I will point to the fact that they can get those records, made 
by other artists, for $1.50 for the two selections, but thev do not suit 
them. They are well-rendered records, but the law of pride — ^that 
little something that makes us bring out our cut glass and our fine 
dishes when company comes aroimd, makes them feel that they want 
to be able to say, " Here i^ Caruso and Melba and the rest of them," 
and the fact remains that Caruso and Melba have something to say 
about what they will charge the Victor company for singing, and 
they have to pay them, not only many thousands of dollars for sing- 
ing, but they get a royalty on each record. Now, you can go to a 
10-cent movmg-picture show, or you can go to a grand opera, and 
the Government will not stop you. 

Mr. Deokek. In other words, you think it is the inalienable right 
for a man to sell his labor for what he can get for it? 

Mr. BiiACKMAN. Absolutely. 

Mr. Decker. Now, then, when he sells that product to a whole- 
saler- or to a retailer, and the action of that wholesaler or retailer 
reacts — ^rebounds and affects his ability to produce that article, then 
it has exactly the same direct bearing upon his right to control that 

Sroduct in the hands of the retailer, as it would if he were selling it 
irect over his counter? 

Mr. Blackmak. Absolutely. 

The Chairman. Do you not think that the balance of the popula- 
tion have the right to buy a thing as cheaply as they can get it ? 

Mr. Blackmak. Absolutely; but I do not think they have the 
right to break in and take it away without your consent. 

Mr. Decker. We are talking about the inalienable rights of Caruso 
to get as much for his voice as he wants. Now, we admit that. 
Then, a man manufactures an instrument that will can that voice 
and preserve it. 

Mr. BiiACKMAN. Yes. 

Mr. Decker. Nobody is disputing that that man has a right to get 
what he wants for it, or what he can get — what he thinks is reason- 
able; but there comes back that question that I asked you at the 
start, which was, Why has not this retailer an inalienable right to 
seU his services of distribution as cheaply as he wants to? 

Mr. BiiACKMAN. Because he is not selling his services. He is sell- 
ing the other man's goods, and he is being paid in a different form 
for his services. That is all. 

The Chairman. If we will quit asking you questions, will you be 
through pretty soon? 

Mr. Decker. He is the best witness we have had so far. 

The Chairman. I am not asking him to quit, but I want to know 
about taking a recess. How mucn longer ao you think you would 
talk, if you were let alone? 

Mr. Blackman. If you will tell me how long to talk, I will talk 
that long and no longer. 

The Chairman. No; but seriously; if we do not ask you any more 
questions, how long will it take you to make your statement? 

Mr. Blackman. I do not know ; maybe 15 minutes. 

The Chairman. All right; if you will talk 15 minutes without in- 
terruption, we will take a little recess then. You go ahead for 15 
minutes. 
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Mr. Blackman. Until the recent decision of the United States 
Supreme Court, by a vote of five to four, decided that it was against 
public policy to permit restriction in price after the title had beeif 
given to an article, it was legal to conduct business restricting the 
resale price, regardless of the passing of tjjie title. 

Let us not lose sight of the fact that this decision might easily be 
reversed by the Supreme Court to rehear the case. Then, again, 
the Supreme Court was merely interpreting the law as affecting 
public policy on a Question of the conduct of business. 

It appears that the whole question sums up as to whether 5r not 
it is in the interest of the public to allow a imiform price. This 
being the case, then why not decide that question instead of allow- 
ing to be done through one process and prohibit it by another, 
which would appear as class legislation or interpretation of law ? 

Let me give you some examples where the provisions in the 
Stevens bill are in operation and considered perfectly legal. I will 
draw a comparison between a real estate operator, who practically 
manufactures land through a process of taking a large tract of 
virgin land and developing and improving it until it represents im- 
proved and highly restricted propertv and a mercantile manufac- 
turer. The real estate merchant has the land surveyed and mapped 
out, showing roads and lots to be sold, and offers the property for 
sale. The restrictions are obligatory only after we have exercised 
our option to purchase, but we can refuse to buy, because of the 
restrictions, for the reason that there is to be found other property 
unrestricted, or with restrictions to our liking. We recognize, how- 
ever, and these restrictions to become effective, and in order that we 
may individually enjoy them, must be binding on other property 
owners and nm for a certain length of time, and be binding on sub- 
sequent purchasers. Such property may not necessarily be sold 
direct by the real estate operator, but through any real estate agent, 
and we have noticed quite generally that the real estate agents' com- 
missions are uniform. 

I have heard opponents of the Stevens bill claim that when you 
take title to property you should be free to do as you please with it, 
and while you may reply that you could resell the property with- 
out restrictions as to the price, the other restrictions certainly re- 
strict your prospective purchasers to those who are willing to be 
bound by the restrictions. 

This universal method of developing residence property is so 
ffenerally recognized as desirable and necessary that you would not 
be considered a good neighbor if you attempted to break down valifes 
for purely selfish reasons, as follows: Suppose you decided to lay 
aside the moral question as to what was right and fair to the other 
purchasers, but with an ulterior motive rented your property to a 
family of Negroes. You know that this would affect the value of the 
entire property, but more particularly the adjoining properties. 
After you have in this manner damaged the values of the Ud]oining 
properties, you might indirectly buy them in, and by a prearrange- 
ment plan tor your own selfish benefit in that way ruin values and 
revert to yourself the benefit. Your action would not be approved, 
and you would not be respected, even though you mi^ht be aUe to get 
away with it. Why not say in this case that a real estate operator 
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can still sell his jproperty and get his price? You. can readily see 
that he may not be able to sell it as residence property to the class 
of buyers intended and that values in the entire real efetate develop- 
ment referred to have been seriously injured, although the land 
remains the same. 

Does this not compare with the manufacturer, who erects a factory, 
buys raw material in large quantities, and proceeds to map out a plan 
for manufacturing of merchandise, and turns the bulk raw material 
into small lots or a manufactured product? Does not the price 
cutter, who, regardless of business ethics, uses some of the product 
as bait, create a false standard, and does he not have an ulterior 
motive, as in the case of the real estate sharper, who rented to the 
Negro family? There seems to me to be a strong resemblance in the 
effect of the damage to the producer in both cases. However, in the 
first instance it is generally frowned on, and in the other considered 
quite clever. 

If it is a good argument that the producer and consumer can take 
care of themselves without restriction, which some claim take away 
independence, then there are many laws on the statute books to-day 
that should be repealed. We know, however, that public policy 
demands laws, and that there shall be uniform observance. We need 
a police department in business, as well as in society. 

Here is another illustration. When Henry Ford found that he 
could not sell his automobiles at a uniform price through independent 
agents, did he agree with the Government that a uniform price was 
unnecessary and not in the interest of public policy? On the con- 
trary, being one of our largest and wealthiest manufacturers, he im- 
mediately changed his system and distributed his automobiles at 
uniform prices through his own agents by a process of holding title 
to the automobile until it is sold at a uniform retail price. If 
uniform prices are wrong, wherein has the public been benefited, 
and if, as 90 per cent of the merchants of the country believe, they 
are absolutely necessary to insure imiform quality and satisfactory 
servicje, then why make it possible for only the largest and wealthiest 
manufacturers to operate legally on a uniform price basis? 

The prices at which some standard trade-mark goods are sold 
represent such losses that were we not aware of the fact that the 
loss is made up on other goods, on which a proportionately high 
profit was made, we would question whether the goods had not been 
stolen. The methods pursued by some price cutters, I believe, con- 
stitute commercial stealing, and I believe the Stevens bill protects 
the honest manufacturer, wholesaler,, retailer, and consumer, and 
will be legislation that will foster and protect honest merchandising. 

Some one referred to the Big Ben clocks in a manner that would 
indicate that the price was inflated to pay for advertising, and that 
it was not the merit of the article itself which brought about such a 
large sale. I do not agree with this statement, nor the statement that 
any advertising of a reputable article increases the cost ; on the other 
hand, have found that by quantity production through increased de- 
mand better value has been obtained. I used to buy ordinary alarm 
clocks of the unknown vari^y without any guaranty for about* 98 
cents each. They lasted a few months and I threw thein away. 
About two years ago I bought a Big Ben and a Little Ben. They are 
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keeping good time, are apparently as good as new, and I think I 
have received my money's worth. You do not have to buy Big Bens, 
but can select the 98-cent variety, but I want manufacturers who pro- 
duce a good article to have the protection that will enable them to 
continue. 

The Gillette razor has been referred to. I bought one about 10 
years ago and paid the full list price of $5. It is as good as new, 
and I feel that I have, in that case, value received. I tried a razor 
put on the market and widely advertised at 25 cents. After one 
shave I decided that the price compared with the article. Then, 
again, I tried a dollar safety razor, and while it may be fairly said 
that it was worth a dollar, I believe that my experience with the 
Gillette is not one that calls for any complaint. 

Personally, I do not ask the Government to give me the right by 
fair or unfair means to ^et merchandise I want at a price I want to 
pay, regardless of the injury to the merchant. So long as there are 
plenty of safety razors, shoes, hats, and other articles of merchandise 
m competition, I believe the law oi supply and demand will give me 
ample protection, both in price and quality. 

A Congressman from the South asked me whether the Stevens 
bill would enable the cotton merchant to brand his cotton and sell 
it at a uniform price. I said, " Certainly ; nobody will stop you." 
And then he said, " Can we get the price?" I replied, " I was not 
aware that it was the purpose of this bill to sell the goods for the 
merchant. If he has not enough real value in his goods, the brand- 
ing of them and putting a uniform price on them will react, and he 
will not exercise his option to do business imder the provisions of 
the Stevens bill." 

In conclusion, I think the consumer should have the protection of 
the Stevens bill, in order to insure him a steady supply of identified 
merchandise at a uniform price and quality. The small independent 
merchants of the country should be able to buy goods from manu- 
facturers who desire to operate under the Stevens bill, to protect them 
against being put out of business by the merciless price cutter, or by 
the necessity of a manufacturer doing business through his own 
stores, to operate on the uniform price basis. The producers or man- 
ufacturers need the protection of the provisions in the Stevens bill 
to enable them to manufacture goods of uniform quality, which is 
only possible with a imiform price. "^ 

Before my time is up, let me get this home. It is strictly optional 
whether anyone chooses to operate under the Stevens bill. Any pro- 
ducer or manufacturer under the terms of the Stevens bill must lay 
his cards on the table with the Government, thus exposing his sys- 
tem to the fiercest competition. To qualify for operation under this 
bill there must be no monopoly, and if a monopoly develops, the 
operator would immediately disqualify. 

A privilege and a protection will hie restored, which was only re- 
cently removed by the closest possible decision of seven Supreme 
Court judges as to the interpretation of law in the interest of public 
policy. 

The underlying reasons calling for the passage of this bill are to 
foster and protect honest merchandising and discourage immoral 
practices in business. The element of competition is not lessened, 
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but increased, and it is changed only to the extent that it makes it 
possible to more clearly define what is honest competition. 

The Chairman. Your time is up. 

Mr. Blackm AN. Very well, I will retire, and I thank the committee 
for their very kind attention. 

The Chairman. We will take a recess at this time until half past 
2 o'clock. 

(Whereupon, at 1.30 o'clock p. m., a recess was taken imtil 2.30 
o'clock p. m. of the same day.) 

AFTER RECESS. 

The committee met at 2.30 o'clock p. m., pursuant to the taking of 
recess. 

The Chairman. Are there any other witnesses present? 

(No response.) 

The Chairman. If there are no other witnesses, the committee 
•will adjourn, unless some of the members wish to interrogate Mr. 
Blackman. 

Mr. Barkley. I should like to ask him a question or two. 

TESTIMONY OF MB. T. NEWCOIO BLACEHAN— Continued. 

Mr. Barkley. You stated you were a member of the Fair Trade 
League? 

^. Beackman. I did not state that, but I am. 

Mr. Barkley. You are ? 

Mr. Blackman. Yes, sir. 

Mr. Barkley. I want to call your attention to something at this 
point. Do you know the gentleman who interviewed me at Padu- 
cah about this bill ? 

Mr. Blackman. No, sir. 

Mr. Barkley. I want to describe to you what happened in con- 
nection with this matter and see if you think that sort of conduct 
or treatment is consistent with fairness among members of the Fair 
Trade League. 

Mr. Blackman. Db you think I am a witness competent to judge 
of their rights? 

Mr. Barkley. It^ pertains to the methods adopted to work up 
sentiment for this bill. Last summer, while I was home on my vaca- 
tion, a gentleman visited Paducah, which is my home city, and 
stated he was from Indianapolis, and that he had been sent there by 
some association. I think he was connected in some way with the 
talking-machine business, although I will not be sure about that. 

Mr. Blackman. What is his name? Was it Stuart? 

Mr. Barkley. I can not recall it. I do not know whether I could 
say what it was. He telephoned me and asked me if I would come 
to the hotel where he was stopping, which I did. For two hours he 
and I discussed this measure. I expressed to him my objections to 
it, and told him that under no circumstances would I support it. 
We talked for two hours and we had a very pleasant conversation, 
when he left. • About two months afterwards one of the best friends 
I have in business in Paducah called me up and said he wanted to 
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see me. I went down to see him, and when I walked into his store 
this gentleman to whom I have referred was standing there in the 
front end of it. I began to look around to see where the man was 
who rang me up, and he was nowhere near. I waited a few minutes 
and complained that the man who wanted to see me was not there. 
Finally this man said, "I want to see you." He said, "I have a 
petition here, signed by the merchants of your town, asking you to 
support the Stevens bill." Quite naturally I was a little indignant 
about it. He had spent two hours talking to me about it, and I told 
him then that I could not support it, and he told me on this particular 
occasion that he had been there at Paducah for three days. It de- 
veloped he had slipped into the town where I lived, knowing I was 
not friendly, and had gone around and told one side of the question 
to the merchants and got them to sign a petition asking me to sup- 
port the measure. I accused him either of insincerity or with em- 
barrassing me among my home people. In the meantime the three 
brothers who ran this clothing store came up. They stated that 
they had signed the petition, and I started to talk with them, and* 
said, " Do you know what the Stevens bill is? " They said they did 
not, but had signed the petition in order to get rid of the man who 
had asked him to sign it. I said, " If the Stevens bill passes there 
is not a single suit of clothes in your store which can be marked down 
5 cents without the consent of the man who manufactures the cloth- 
ing." They said, " If that is true, you can mark my name off." And 
I marked their names off in the presence of this man. 

I want to know if that is the method adopted by the supporters 
of this measure, to visit the constituents of Members of Congress^ and 
to get hold of the business men in these communities, and intimidate 
Members of Congress to vote for this bill? 

Mr. Blackman. Of course, I am not really in a position to talk on 
the acts of others. 

Mr. Barkley. Do you think that was a fair way for a Member of 
Congress to be approached? 

Mr. BiiACKMAN. As you put it, you might resent it, but I do not 
think there is anything unusual in calling on the various Members of 
Congress and asking their support of these measures, or in calling 
on the various merchants, and asking their weight and power in the 
form of a petition. Of course it is commonly claimed that petitions 
do not mean anything. 

The Chairman. I think it is a most reprehensible thing for the 
manufacturers in New York and Massachusetts, for instance, to send 
out circulars to constituents of Members of Congress asking them to 
sign petitions ' and send them to us. A gentleman wrote me in 
Atlanta, " I am preparing to have your constituents get after you on 
the Stephens bill." I said, " I would thank you to leave my constitu- 
ents alone; they know their business and are as thoroughly con- 
versant with this matter as you people in Boston and New York." 

Mr. Barkley. We are all responsible to our constituents 

The Chairman. But we object to having them meddled with by 
outsiders. 

Mr. Barkley. Whenever the discovery is made that artificial senti- 
ment is being raised, about 90 per cent of them, when they have it 
called to their attention, say " Tak^ my name off the petition." 
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Mr. Stephens. Do you really think, as you have stated it, you have 
represented the facts on the other side ? 

Mr. Barkley. I represented what happened in this instance. 

Mr. Stephens. I mean as to the operations of the bill. 

Mr. Barkley. I think I did. 

Mr. Stephens. I do not think you did. 

Mr. Barkley. That is a matter of interpretation. 

Mr. Stephens. I do not think it is a fact. It is not made com- 
pulsory on anybody. You can have all the trade-marks on clothes 
you want to put on them, but yet it might not be accompanied by a 
price provision. 

Mr. Barkley. I am not saying that. 

Mr. Stephens. I understood you to say that; that if there was a 
trade-mark on there, you could not sell it excej^t at a certain price. 

Mr. Barkley. The mere fact he puts no retail price on it carries 
with it his consent that he may sell it that way, but at any time he 
may come in and say it shall not be sold except at a certain price. 

Mr. Stephens. I take a different view about that so-called inter- 
meddling. I welcome that kind of intermeddling in my district. If 
my constituents have no more sense than to sign a petition knowing 
only one side of the question, they have that ri^ht, and in truth, his 
interest in this whole bill would be better off if it was brought to his 
attention and brought to the attention of the people out through the 
country, in every conceivable way, because just the one or two in- 
stances that I have mentioned here I got from men who had been 
written to by someone, I do not know who, and do not care who. 
They would bring the matter up with me and I would ask them 
questions and talk it over with them, both in my home town and in 
other places. I found them pretty well informed about the bill 
and some in favor of it. I rather think perhaps most of them — 
and I do not mean to say they heard all there was on both sides nor 
that I was able to give them both sides — ^but I think this bill, even 
before it is reported on this time — ^I think it would be unwise to 
report this bill unf avorably^ although I do not know that I am ready 
to report it favorably — ^until the people have had more opportunity 
to look into it and see what its effects will be. I think you can not 
read Mr. Brandeis's argument through without seeing there are two 
sides to this proposition. 

Mr. Barkley. I am not disputing that, and I am always glad to 
hear from the people I represent on any subject, but the thing I am 
calling attention to is the unfair method these men use. 

Th6 Chairman. I did not mean to start a discussion, but .when I 
referred to meddling with my constituents I meant to say that I ob- 
jected to secondhand lobbying aroimd my people from New York 
and Boston when, as a matter of fact, my people know as much about 
the matter as the people in Boston and New York. We stand to- 
gether on that matter. 

Gentlemen, suppose we hear from these people here, and when we 
get in executive session we will present our views on the bill. 

Mr. Blackman. I should like to say this, inasmuch as there has 
been some discussion in regard to the propriety of these petitions : 
It seems to me if the Congressmen do not, as far as we can learn, take 
an interest to find out from their merchants about this bill, it is not 
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to be expected that the great bulk of the merchants can keep up with 
the thousand and one bills. When these petitions are presented to 
them it gives them an idea and opportunity to investigate the matter 
and to express their views. I think there is no unfair method in- 
volved in that. I do not believe your people have been fooled.. 

The Chairman. I know they are not. I have taken pains to put 
it up to them straight. 

Mp. Blackman. And they are all satisfied? 

The Chairman. Since they heard the truth from me. 

STATEHEETT OF MB. CHABLES DTrSHEIND. 

Mr. DusHKiND. I am counsel for the Tobacco Merchants' Associa- 
tion of the United States. 

This association has just gotten through holding its national con- 
vention here in Washington. We represent the entire tobacco indus- 
try, taking in tobacco growers, leaf -tobacco dealers, manufacturers, 
wholesalers, and retailers throughout the United States. We have 
just adjourned our convention where we have had no less than 220 
delegates coming from 31 different States of the Union and some 
of them from Cuba and Porto Rico. 

The tobacco industry, as you all know, is an industry purely of 
trade-marks and proprietary articles, and therefore the Stephens bill, 
the proposed measure, would affect the tobacco industry more than 
any other industry in the country, and I want to say to you, Mr. 
Chairman and gentlemen of the committee, that only about an hour 
or two hours ago this convention unanimously adopted a resolution 
in favor of any Federal legislation that would permit the owner or 
proprietor of a trade-mark article to fix and maintain and enforce 
the resale price of his goods. 

Mr. Barkley. What association is that ? 

Mr. DusHKiND. The Tobacco Merchants' Association. It takes in 
the biggest concerns, from the American Tobacco Co., down to the 
little retailer who has a retail stand in an office building. 

Mr. Barkley. Did their Resolutions include the power to let the 
man who raises the tobacco sell it to them at the price they want? 

Mr. DusHKiND. They are not dealing in proprietary or trade-mark 
articles. 

Mr. Barkley. That is the difficulty he is laboring under. 

Mr. DusHKiND. I understand that, but the man who is not selling 
a trade-marked article, it would be a physical impossibility for him 
to fix the resale price of his goods, because he could not tell wliether 
Mr. Jones or Mr. Smith were selling his goods, or somebody else's ' 
goods, since they have no identification marks.- On the other hand, 
if I am selling an article that has my name on it, I can tell whether 
he is reselling the article at the fixed price or not, and further, the 
vice in the entire situation is this : There is no question of depriving 
a man of the right to sell goods at any price he may wish to seU 
them for, but the standard goods, the well-advertised goods, the 
popular goods, the goods that have well-known and well-established 
trade-marks, are used as bait for the purpose of deceiving the public. 
They are not only injuring the proprietor of these trade-marks; they 
are not only depriving them of valuable rights, but they are using 
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the standard articles at their fake bargain counters for the purpose 
of deceiving and misleading the public. Thus, to give you a concrete 
example, you will take a department store selling Gillette razors. 
Everybody in the United States knows the Gillette razor. The de- 
partment store will advertise that it is selling the Gillette razor for 
$2.50, when everybody knows the price is $5. The people run to that 
bargain store, and when they get there they buy Gillette razors, on 
which this merchant may perhaps lose 50 cents or more, but they 
will at the same time be induced to buy $5 worth of other merchandise 
upon which there may be an overcharge of 100 per cent. 

There are billions of dollars — and I wish to say to you gentlemen 
that I am not exaggerating — ^there are billions of dollars invested in 
the United States in trade-marks. In fact, the value of trade-marks 
and good will of certain businesses amount to a great deal more than 
their real, actual, live assets. You may take any standard article. 
Take a Stetson hat, for instance. The value of their trade-mark is 
worth perhaps ten times as much as their machinery and their stock 
in trade, and it is upon these values that people have invested billions 
of dollars in stocks and bonds and in securities, etc. 

So, these trade-marks are recognized and have been recognized 
from time immemorial as property and as valuable assets. Now, 
what we want — ^the people who own these trade-marks and own these 
values — ^what they want is to be protected, so that none should be 
able to take these valuable trade-marks and destroy them, by using 
them as bait to attract customers to their fake ana fraudulent bar- 
gain counters. 

Mr. Barbxey. Your theory is that a man who goes into a store 
to buy a $5 razor at $2.50, in the majority of instances, is being 
duped — ^they are being induced to buy something in there upon which 
the merchant can make up what he has lost on the razor? 

Mr. DusHKiND. Yes, sir. 

Mr. Barbxey. Yeu want us to prevent his duping these people to 
come in and inducing them by reason of this bait U) buy something 
else? 

Mr. DusHKiND. Exactly. If I have any merchandise to sell I 
must sell it upon a fair basis. If you pass this bill, it will stop this 
fraudulent bargain-counter business. 

There is another point to be considered. Some of the industries 
are dealing almost exclusively in trade-mark goods. You take the 
tobacco industry that I represent. We have no goods in our stotes 
that are unknown. Every article — almost 90 per cent of the goods 
that we are dealing in — are trade-marked and proprietary articles. 
There are 425,000 retailers in the United States — ^tobacco retailers — 
and these people, dealing as they are in nothing but trade-marked 
articles, are sufferers by reason of the fact that the department 
stores, the barber shops, and grocery stores, and everybody else, are 
using our standard and popular goods as a bait to bring people to 
their bargain counter. 

Mr. Barkley. What is your tobacco product? 

Mr. DusHKiND. Our association takes in the consumer 

Mr. Barkley. You are in the tobacco business? 

Mr. DusHKiND. No, sir; I am counsel for the Tobacco Merchants' 
Association. 
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Mr. Barklby. I beg your pardon. I thought you said you were 
individually in the business. 

Mr. DusHKiND. No, sir; I am counsel for the Tobacco Merchants' 
Association. 

These department stores, barber shops, grocery stores, and drug 
stores are using these standard articles and proprietary articles that 
are well known and have a fixed value throughout the United States 
for the purpose of getting people into their stores in order that 
they mi^t sell them goods upon which they make excessive profits. 

Mr. Chairman, after holding a convention lasting two days, I am 
quite a little bit exhausted and I should like to ask you for permis- 
sion to submit a brief on that question, if I may have a few days' 
time. 

The Chairman. That permission is granted. 

Mr. Barkley. You spoke about the tobacco association having 
passed resolutions on this matter. How did the matter happen to 
come up? ' 

Mr. DusHKiND. I want to say to you, that before the convention — 
several months ago — ^the board of directors of the Tobacco Mer- 
chants' Association, which consists of the biggest tobacco men in the 
country — ^the biggest and the smallest, from the vice president of a 
concern like the American Tobacco Co. to the little fellow who is 
running a little stand in an office building — ^has passed such a res- 
olution and the president has recommended the adoption of such a 
resolution by the convention, and the resolution was thereafter re- 
ferred to a committee on resolutions who recommended the adoption 
of the resolution, and it was unanimously adopted at our convention 
only about two hours ago. 

I may also state here that several months ago we took a referendum 
vote on that question.. We sent out a number of circulars to retail 
dealers in several cities, inclosing printed ballot postal cards. We re- 
ceived 672 replies, out of which 15 were against such legislation, while 
the remainder were all for it. 

Mr. Barkley. Is the American Tobacco Co. a member of the asso- 
ciation ? 

Mr. DusHKiND. Yes, sir. 

Mr. Barkley. Is the American Snuff Co. ? 

Mr. DusHKiND. The American Snuff Co. is not, but the Weyman- 
Bruton Co. is, as are also Lorillard, the United Co., and Schulte. 

Mr. Barkley. Is the United Cigar Stores a member of it? 

Mr. DusHKiND. Yes, sir. 

Mr. Barkley. How did they vote on the resolution? 

Mr. DusHKiND. The president of the United Cigar Stores is a mem- 
ber of the executive committee, but he was not present at the meeting. 

Mr. Barkley. Why does he cut prices? 

Mr. DusHKiND. lie is only cutting prices because the department 
stores are cutting prices. He is cuttmg prices on tobacco because the 
department stores sell tobacco at less than cost in order to sell pocket- 
books and hosiery and shirts, upon which they probably make 100 per 
cent profit, whereas the tobacco people have nothing but these stand- 
ard goods to sell. 

Mr. Decker. Is the United Cigar Stores losing money ? 

Mr. DusHKiND. I guess not. 
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Mr. Decker. Are not most of the goods in their stores cut? 

Mr. DusHKiND. Yes; but they do not go so far as to sell goods be- 
low cost. 

Mr. Barkley. How do you feel about competition between the re- 
tailers ? Do you think that is a good thing — competition between the 
retailers? 

Mr. DusHKiND. We do not propose to stop competition. We would 
not ask you to stop competition, but it is not at all necessary 

Mr. Barkley. I mean, not between the manufacturers, but between 
the retailers? 

Mr. DusHKiND. That is what I am going to say. There can be com- 
petition between two department stores; one department store may 
put out a black and red tie and put out a sign, " This tie is worth $1 
and is reduced to $0.50." Another store just across the street may 
put out the same kind of a tie, but of a different color, and say, 
" This tie has been reduced from $1.50 to $0.75." You may go there 
and pay $0.75, and you would pay $0.25 more than the merchant 
across the street sells it for, although it is not worth any more, because 
you do not know the difference; but when you take a package of 
Duke's Mixture, everybody knows that it is worth a nickel. You 
know that you can get the same package of tobacco at the drug store 
or at any other place, and therefore there can not be any clever or 
sharp trading in the tobacco line. 

Mr. Barkley. How is there to4)e competition between the retailers 
if they do not compete as to prices? What other elements will 
enter ? 

Mr. Dushkind. Simply the personal element — ^the personal treat- 
ment you receive. You go to the nearest cigar store, to the man who 
is your friend or neighbor. 

Mr. WiNSLOw. You do not assume that every article of everr sort 
would come under the provisions of this law ii it were passed s 

Mr. DusHKiND. Not at all. This bill does not make it mandatory 
upon the manufacturer to fix the resale prices of his goods. It only 
gives the manufacturer the privilege. You go into a cigar store and 
you will find in any little cigar store a hundred different brands 
made probably 

Mr. Stevens. All competing with one another ? 

Mr. DusHKiND. Yes, sir; made probably by 50 or 100 different 
manufacturers; and out of all those brands there are probably only 
10 that are known as leaders, and there are 90 which are not leaders 
and perhaps unknown. 

Mr. WiNSLOW. Which are the better, the leaders or the other ones? 

Mr. DusHKiND. I do not know. Sometimes one is better than the 
other. At the same time I always pick out one that I know, whether 
it is cigars or anything else. I always pick out a brand that I know 
because I know what I am getting. When I buy a certain brand of 
cigar I know what I am getting and know I am not going to be 
fooled, although it may be that the man has cigars behind the 
counter which are a great deal better, but I do not know that. 

Now, the idea is that if you pass this bill it would not necessarily 
mean that every article you have in your store will have to be so^d 
at a fixed price, because a great many of the manufacturers would 
not avail themselves of that privilege at all. 
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Mr. Stephens. As a matter of fact, there is no object in fixing the 
price unless you have something that is well known? 

Mr. DusHKiND. Absolutely none. 

Mr. Stephens. There would be absolutely no object in fixing prices 
on anything that some one never heard of? 

Mr. DusHKiND. Absolutely not. The article that no one knows is 
the one upon which you can charge sometimes three times as much 
as it is worth. 

Mr. Stephens. The point I want to make is there is no object for 
the manufacturer fixing a price on his product until such time as 
merit has developed a high-class product and the people find it out, 
and then he wants to protect what he has a right to protect, because 
he has made it out of his own 

Mr. DusHKiND. Because of his skill and ability. 

The Chairman. Would giving that prominence to those particular 
articles militate against those unknown articles coming into no- 
toriety? 

Mr. DusHKiND. Not at all. This man simply wants to protect his 
price, not only for the purpose of protecting his trade-mark but for 
the purpose of protecting the dealers who sell them. 

How does price-cutting affect his trade-mark? That is the ques- 
tion. Suppose I sold a standard grade of tobacco — ^we will say 
Duke's Mixture — ^to Mr. Jones, and he sells.it for 3 cents instead of 6. 
Now, the question is, How does it fiurt me? What difference does it 
make to me if the man is selling it for 3 cents instead of 5? The 
answer is that if I do not protect the dealer who sells my goods to 
the extent of giving him a chance to make a fair profit on my goods — 
if I permit people to cut prices on my Duke's Mixture — ^the result 
will be that every time a man comes into a store and asks for a pack- 
age of Duke's Mixture, instead of handing it to him the man behind 
the counter will say, " Why should I give him a package of Duke's 
Mixture on which I do not make a pennv. I will rather hand him 
some article on which I make a fair pront." And so he says to the 
customer, " Don't buy Duke's Mixture ; here is something better for 
a nickel." A great many times people will take it, and they get 
something that is not worth the money, something they do not want 
and do not care for. The result is if I do not protect the price, and 
if I permit the prices on my goods to become demoralized, the dealers 
lose their interest in my goods and they are trying to push something 
else. It works both ways. In protecting and fixing the resale price 
I protect my trade-mark by looking after the interests of the fellow 
who stands behind the counter. The object of the manufacturer, 
and the only object of the manufacturer, in trying to protect the 
resale j)rice is to protect the poor fellow who stands behind the coim- 
ter. So long as he makes a profit on my godds he sells them with 
pleasure, but the moment he ceases to make a profit on my goods he 
loses his interest in them. 

Mr. Barkley. Do you not think that a great many — the great 
majority — of the business men are honorable? 

Mr. DusHKiND. I certainly do. 

Mr. Barkm:y. I imagine this as a matter of common knowledge. 
The great majority of business interests, whether wholesale or retail, 
are well established, and they have a well established clientele, and 
they are all the time imdertaking to please their customers by not 
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only their courtesy and method of doing business but by the quality 
of their mechandise. I should say that 90 per cent of the people who 
buy in any city or in any part of the country buy from the merchants 
in whom they have confidence. Do you believe that it is true that a 
very great percentage of the merchants of the United States who 
seek to get the good will of the community, who know they can "not 
succeed unless they permanently obtain the good will of the com- 
munity, would deliberately use any standard article in order to 
bring trade there which they might rob or cheat or defraud in any 
way, hoping they might establish a permanent business in any com- 
munity by any such inethods as that? 

Mr. DusHKiND. .Now, you asked the question whether I believe that 
the great majority of merchants are honorable. Of course they are, 
but " honorable '' is a very broad term. Now, I might consider my- 
self honorable if I sold you a suit of clothes for $25 that cost me only 
$10, when my neighbor would be satisfied with a profit of $5 while 
I made a profit of $15. Would anyone say I was not honorable be- 
cause I charged you $25 for a $15 suit of clothes? Would anybody 
say a merchant is not honorable because when you come to his store 
to buy a Gillette razor which he advertises for $2.50 he tries to 
sell you some unknown razor for $1.25, which only costs him 25 cents? 
You went there with the intention of buying a Gillette razor and 
you came out with a razor for $1.25 which the merchant has forced 
upon you. That is not considered dishonorable. That is common 
practice. 

Mr. Barkley. Do you believe any merchant can establish any suc- 
cessful business in any community of the United States by a practice 
of that sort ? Would it not be true that within a short time after any 
merchant set up in business and used practices of that sort that his 
reputation would become so bad in the community he would have to 
leave or go out of business by reason of failure? 

Mr. DusHKiND. Mr. Congressman, there is a limit, of course. If 
they overstep the limit, naturally that would happen. For instance, 
if a proprietor of a department store-would endeavor to sell goods 
on a basis of 200 per cent profit, why, naturally he would not last 
long, but they do not necessarily go to that extent. When they adver- 
tise a deck of playing cards like Tallyho for 19 cents that cost 20 
cents, in order to get you into their store so that they might sell you 
a bottle of perfume on which they make 50 per cent profit — that is not 
extraordinary. It is a legitimate way of trading; they have not done 
anything wrong from a moral standpoint, because they did not over- 
charge you. But the fact is that they lured you into the store at the 
expense of the man who owns the brand of cards. That is a common 
business practice. 

Mr. Barkley. Is it not true of methods adopted bv men to get 
business— that all of these methods are finally paid for by the pubfic, 
whether it be advertising in the newspapers or magazines or in dis- 
play or any method in the world that is used to induce the public 
into a store — ^that the cost is tacked onto the consumer? 

Mr. DusHKiND. Of course, the money comes out of the consumer's 
pocket. 

Mr. Barbxey. Under this bill, would it be possible for the mer- 
chants to use trading stamps in order to rebate the price of goods? 
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Mr. DusHKiND. I will answer that question two ways. I will say 
yes and no. Now, this is my explanation : My interpretation of this 
bill is that if I am a manufacturer of a standard article, and I saw a 
way wherebjr I could avail myself of the privilege of that bill to fix 
the resale price of my article, it will be up to me to fix the conditions 
and terms upon which all dealers handling my goods shall sell them. 
T may say to mv trade, " Now, I want you to sell my article at 5 cents 
a package flat," or I may say to them, " I want you to sell my article 
at 5 cents a package, and you will have the privilege of giving with 
each package a 5-cent coupon or a 5-ceilt tra.ding stamp." That 
means that every dealer in the United States who handles my goods 
has the same privilege of giving with them a 5-cent trading stamp. 
So, that is up to the manufacturer. What you want of the manufac- 
turer, and what this law would require of him is that he make the 
price uniform. Now, if I say you have the right to give trading 
stamps with my tobacco, then everybody else must have the same 
right. 

Mr. Barkley. Under your interpretation of this bill, you beinff a 
manufacturer, we will say, of — take the Simmons Hardware Co., for 
illustration. They make the Keen Kutter razors which sell for 
$3.50. Well, they can make a contract under this bill to sell 150 Keen 
Kutter razors to any merchant in the United States, and they may 
also in that contract provide that if the razor is sold it shall be sold 
at a certain price, but they also make a contract that they may give 
trading stamps with merchandise — ^so many trading stamps to be 
equivalent to one Keen Kutter razor — and that merchant might, by 
giving trading stamps upon other goods he sells, make it possible 
for all of the 150 Keen Kutter razors to be given away and not sold 
at all, in return for trading stamps. Do you think if a manufacturer 
has that power to do that, that is fair to the hardware merchant on 
another corner who is not given the privilege of giving away trading 
stamps, but sells the razors at $3.50, just like in the ordinary course 
of business? 

Mr. DusHKiND. To answer this question, we would necessarily- 
have to discuss the trading-stamp problem. On the one hand, it may 
be said that every redemption of trading stamps for whatever article 
it may be, means the loss of a sale to some dealer; on the other 
hand, it must be remembered that in order to secure the trading- 
stamp premium the consumer must buy a great many of the com- 
modities with which the trading stamps are given away in order to 
accumulate a suflScient number of trading stamps to obtain the 
premium. Trading stamps may reduce the sale of the articles given 
away as premiums, but they unquestionably stimulate the sale of the 
goods with which the trading stamps are given. 

Mr. Barkley. Let me ask you a question as a lawyer. I believe 
you said you were a lawyer. 

Mr. DusHKiND. Yes, sir; I am. 

Mr. Barkley. Of course Congress has no right to pass a law affect- 
ing any commerce except interstate commerce and foreign commerce. 

Mr. DusHKiND. That is right. 

Mr. Barkley. They can not regulate commerce occurring wholly 
within the States. If this bill should pass, then the manufacturer 
in New York would have the right to sell to a retailer or whol^ 
saler in Ohio and fix the price at which he should sell to the retailer. 
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Now, he parts with title to those ffoods. He can not control them at 
all. The only thing he can do if the contract is violated would be 
either to refuse to sell to the wholesaler or sue for damages. 

Mr. DusHBLEND. That is not the only remedy. 

Mr. Barbxey. Or punish him under the bill. 

Mr. DusHKiND. That is not the only remedy either. 

Mr. Barkley. It is not necessary whether it is or not. Now, the 
goods become the absolute property of the wholesaler. 

Mr. DusHKiND. That may not be true either. 

Mr. Barkley. Well, suppose it is. 

Mr. DusHKiND. Well, if it is true, of course, I can not stop him 
from doing it. 

Mr. Barkley. If he sells it to some retailer in Ohio at a reduction 
in the price, what is the power of Congress to regulate that transac- 
tion that occurs between two citizens of Ohio? 

Mr. DusHKiND. Congress does not have to regulate that at all. 
This Stephens bill does not cover that at all, and does not have to 
do \ 

Mr. Barkley. Suppose though that in the violation of the con- 
tract between the manufacturer and the wholesaler, the wholesaler 
sells to the retailer for less than the price fixed by the manufac- 
turer 

Mr. DusHKiND. Yes, sir. 

Mr. Barkley. Now, that is an intrastate transaction. It did not 
cross any State line. The title passed wholly within the State of 
Ohio. What would be the remedy? 

Mr. DusHKiND. The answer is this : This Stephens bill covers mer- 
chandise that is used in interstate commerce. 

Mr. Barkley. Yes. 

Mr. DusHKiND. That is proposition No. 1. Now, you say to me, 
if I am a manufacturer and I am using an article in interstate com- 
merce, that I can comply with certain requirements and fix the resale 
price of my goods. That is all you do. And then you say to me, 
on condition that I should maintain that price on a uniform scale; 
if I do not maintain that price as a uniform price throughout the 
country, then I am not protected by your bill, am I? Now, then, 
what am I going to do if this bill -becomes a law? I will file my 
application, or certain petitions — whatever the statute may require — 
and I am going to make a contract with my dealers, with the people 
who sell my goods, and I will use my very best judgment; I will 
adopt the very best plan, in order that I may not only fix the price 
but that I may maintain it in an effective manner. 

Now, there are a number of ways in which I can protect the resale 
prices. There is one way, by a simple contract, and if the man does 
not live up to the contract 1 can revoke the contract and refuse to 
sell him any goods. There is another way ; for instance, I may sell 
you my goods at a certain price, and may say to you that every two 
months or every three months I am going to give you a rebate of 10 
per cent, provided you have performed the terms of the contract. 
Now, if you do not live up to the contract and you undersell the 
goods or cut the price you forfeit the rebate. 

Now, this is an effective way ; this method has been practiced for 
a great many years as a means to force dealers to sell goods at 
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fixed price. If, however, I do not succeed in keeping up the resale 
price of my goods, then I am not protected by the statute. You are 
giving me the right to protect mysjBlf ; you are giving me the privi- 
lege to fix the i)rice, and then it is up to me to use the best lawful 
way to accomplish it, and I can do that, as I said, in a number of 
different ways. 

I may sell the goods outright to you and give you a bill of sale, or 
instead of selling the goods I may consign the goods, as has been the 
method employed in the Medical Society case, where they did not 
sell the goods at all, and where they made every jobber and every 
retailer a consignee, the manufacturer retaining tne title until the 
goods were actually sold. 

Mr. Barklfy. Of course, that is true. I take it for granted that 
this Victor Talking Machine Co. does not sell its machines? 

Mr. DusHKiND. They do not. They never do. The Miles Medical 
case, which was not a patent suit but a proprietary case — in that case 
they had a uniform contract, where every man who handled their 
proprietary goods was a consignee and never got title to the goods 
imtil they were sold. 

Mr. Barklet. But I am speaking of cases where the title passes; 
not mere agencies. 

Mr. DusHKiND. Of course, if you give title, and I do not protect 
myself, there is no remedy for me. Then you can take my goods and 
tiirow them in the river, if you like. But if you want to have the 
protection of the Stephens bill, if I want to avail myself of the 
privilege that you grant me under that bill, it will be up to me to use 
the best legal method of protecting myself. I may adopt a rebate 
system, or I may adopt a consignment system, or I may tell my people 
to put up certain security or a Dond or something of that kind. 

Mr. Bakkley. You can do that now by selling your goods on con- 
signment. 

Mr. DusHKiND. I can not do that now, because the Supreme Court 
has held that all these devices are in violation of the law. 

Mr. Barkley. The Supreme Court has not decided that you can 
send your goods to an agent and fix the price at which he can sell 
to the consumer. 

Mr. DusHKiND. No; but the Supreme Court said where you are 
using that device or scheme for the purpose of fixing the resale 
price — they did not say the consigning of the goods was unlawful. 

Mr. Barkley. They held that a contract between a manufacturer 
and a retailer, or between a wholesaler and a retailer, which parted 
with the title of the goods but undertook to retain the control of 
them with respect to the price, was illegal ; but they did not hold that 
the manufacturer could not send his goods to an agent and dictate 
the terms on which the agent could sell them. 

Mr. DusHKiND. You are entirely right. First of all, they said that 
the fixing of prices is unlawful and against public policy. Then they 
held that it makes no difference what sort of device you are using; 
whether you are using a consignment which is in itself perfectly 
lawful, but if it is used as a means to fix the price, then it becomes 
unlawful under the theory that to use a lawful means to accomplish 
an imlawful end is bad. 

Mr. WiNSLOw. Suppose you take the consi^ment proposition and 
work it out. Is it not added to the cost of doing the Dusiness, and i^ 
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not the cost of doing the business charged to the consumer, and is not 
the consignment business a great deal more expensive than it is to 
sell the goods outright? 

Mr. DusHKiND. No ; not at all. The expense does not cut any ice. 
Naturally, if you lare going to fix the resale price of your goods, the 
consumer will have to pay it. 

Mr. WiNSiiOw. I do not think you understand me. If the manu- 
facturer follows up the consignment method, it costs him more to do 
his business 

Mr. DusHKiND (interposing). It does not. 

Mr. WiNSLOw. Why, the common principle of business is, as every- 
body knows, that where people carry consignment accoimts it costs 
them more to do business than it does to sell the goods right to the 
purchaser. 

Mr. DusHKiND. I know ; but the way this is done — from a practical 
standpoint, I will explain to you how it is done. 

Mr. WiNSLOw. I Ipiow how it is done, and that is the reason I am 
asking the question. 

Mr. DusHKiND. I say, theoretically and legally it is a consignment 
of the goods, but practically 

Mr. WiNSLOw (interposing). Yes. 

Mr. DusHKiND (continuing). But, as a matter of fact, these big 
concerns, that own these great popular standard articles, they print 
a uniform contract and when you become one of their dealers, they 
make you sign that contract, and all the goods that are shipped to 
you from time to time are shipped under the provisions of that con- 
tract, without any extra expense, or any extra cost. 

Mr. WiNSLOw. You do not get my point. Do you contend for a 
moment that a manufacturer can carry on a consignment business as 
cheaply, considering the extra bookkeeping and records and all that, 
as he can carry on a business of direct sales, where the transaction is 
ended when the sale is made? 

Mr. DusHKiND. The expense may be a little bit more, but it is so 
insignificant that the manufacturer would willingly and gladly pay 
it; in fact, the manufacturer of proprietary articles would be will- 
ing to go out 

Mr. WiNSLOw (interposing). Assuming it to be so; whether it be 
little or much, you have already said that the consumer pays the 
freight in the end. ' • . 

Mr. DusHKiND. Yes; that is all right. 

Mr. WiNSLOw. Now, every charge that is incurred in the produc- 
tion of the goods, that is charged into the cost of the article, and 
every charge that goes into the cost of the article comes out of the 
consumer's pocket; so that the tendency of a complicated method of 
doing business on the part of the proaucer is bound to be reflected 
in an advanced charge to the consumer? 

Mr. Stephens. In other words, in an effort to avoid the ruling of 
the court in the matter of establishing agencies, the expense of that 
has to be taxed up against the consumer; whereas if the court had not 
made this ruling and had permitted the manufacturers to enter into 
a contract with the retailers, the distribution could be more economi- 
cally done, and the consumer''s burdens would not be so great and 
the business would not be so handicapped? ^ 
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Mr. DusHKiND. Exactly, and you would not have to engage 
$60,000 or $100,000 lawyers to find a way to overcome the decisions 
of the Supreme Court, because you would have a very practical way 
for doing business without that. 

Mr. Stephens. Big manufacturers, like Ford and other very large 
manufacturers, are enabled to establish agencies of their own^ 
whereas the small manufacturers have no such advantage and they 
have no means of protecting themselves or distributing their goods 
through the natural channel ? 

Mr. DusHKiND. Exactly. 

The Chairman. Why and how does it cost the consignee more to 
handle the same goods as an agent than it would if he bought them 
outright? 

Mr. DusHKiND. It would not cost him a cent more. It would only 
cost the manufacturer a little bit more, perhaps, for the bookkeeping 
that he would have to do. 

The Chairman. How would it cost the manufacturer more? 

Mr. DusHKiND. Simply because there may be some additional 
bookkeeping. 

The Chairma'n. Bookkeeping? 

Mr. Dushkind. A little additional bookkeeping. 

The Chairman. Bookkeeping does not cost much, does it? 

Mr. Dushkind. That is what I said; that it would not cost much. 

Mr. WiNSLOw. You are qualifying as a lawyer and not as a manu- 
facturer? 

Mr. Dushkind. Of course, that is true. I am not a manufacturer. 

The Chairman. Suppose you just get the idea of subterfuge out of 
your head, and decide that a man is honest, and is trying to do busi- 
ness in a legitimate and lawful way ; that he is the owner of goods 
and that he has the right to consign them, and to retain the title in 
them until they are sold, and to sell them through agents. What is 
the trouble about that? 

Mr. Dushkind. Of course, it would be much better ; it would be a 
great improvement. Every man would rather do business in a very 
simple and legitimate way, than to use subterfuge and be compelled 
to engage clever lawyers to teach him how to do it. 

Mr. Barkley. Tou spoke a moment ago about the association for 
which you speak having passed a resolution, and, incidentially, you 
mentioned the fact that the American Tobacco Co. and the Americaii 
Snuff Co., and what is that other? 

Mr. Dushkind. Weyman-Bruton Co., which, by the way, is the 
biggest snuff concern 

Mr. Barkley (interposing). I live in a tobacco country; perhaps 
in the district in which I live 

Mr. Dushkind (interposing). What district is that? 

Mr. Barkley. Kentucky. 

Mr. Dushkind. Oh, yes. We had a great many of your country- 
men at our convention. 

Mr. Barkley. Yes. Now, several years ago this American Tobacco 
Co. undertook to get control of the tobacco market, and they adopted 
methods of this sort. They went into communities where there were 
independent factories, manufacturing certain kinds of tobacco, and 
by offering exhorbitant prices for these independent factories they 
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bought them out. In othef words, they bought out competition. 
Theix they got control of the market, so as to become the only pur- 
chaser for tobacco, and they divided the country into districts and 
sections, and they would send a tobacco buyer into one section and 
they would not permit him to cross the road over into the other 
man's territory; so there was no competition for the farmer who 
raised the tobacco to sell his crop. By this method, getting control 
of the market for the manufactured product, and being the only 
buyer for the raw product they drove the price of tobacco down so 
low that the farmers could not afford to raise it at the price they paid 
for it, and the result was that they had to organize into associations 
in order to try to hold their tobacco until they could get a fair price 
for it, which would justify them for the labor which they had ex- 
pended in its production. Now, the American Tobacco Co., which 
was declared by the Supreme Court to be a trust, and ordered to be 
dissolved 

Mr. DusHKiND (interposing). It was dissolved. 

Mr. Barkley. Pulverized, rather than dissolved — Shaving adopted 
these methods, which the court said were unfair and monopolistic, to 
obtain an advantage and to drive out competition, the question that 
interests me in this connection is, when did this American Tobacco 
Co. become converted to the idea that. people ought not to cut tl» 
price in order to compete with those who want to sell at a given 
price? 

Mr. DusHKiND. Well, in 1911 the American Tobacco Co. was dis- 
integrated. They took the American Tobacco Co. and made about 
14 companies out of it. 

The Chairman. They just scattered them. 

Mr. DusHKiND. Yes. 

Mr. Barkley. It is still under the same general control. 

Mr. DusHKiND. It is not. There may be some of the stockholders 
who own or control stock in all of these companies, but each company 
is absolutely independent of the other ; not only that — and I am talk- 
ing from personal knowledge — ^but there is a real, genuine, and bona 
fide competition among these 14 companies. 

The Chairman. But there is a good deal of sympathy, is there not? 

Mr. DusHKiND. I bey your pardon? 

The Chairman. I say, there is a good deal of sympathy existing 
among the different bodies? 

Mr. Dushkind. There is not any sympathy at all. 

Mr. Barkley. They stuck together pretty well this morning. 

Mr. Dushkind. There is really, we may say, in fact, violent com- 
petititon among them. 

Mr. Barkley. The American Tobacco Co. reduced the price of the 
manufactured product for the purpose of driving out competition? 

Mr. Dushkind. Yes ; prior to its disintegration. 

Mr. Barkley. That was its object? 

Mr. Dushkind. Yes. 

Mr. Barkley. And it accomplished its object ? 

Mr. Dushkind. Yes. 

Mr. Barkley. Do you think that all products ought to be put on 
the same level? Do you think that an honest man who does business 
in a small way and who, because of his small overhead expense, is able 
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to sell cheaper than some one else — ^not that he wants to control the 
market, but because he is able to sell cheaper than his neighbor — 
do you think that he should be prohibited from so doing? 

Mr. DusHKiND. Now, that is where the erroneous notion comes in. 
There is no such thing as driving anyone out of competition by 
cutting prices on proprietary or trade-mitrked articles. For in- 
stance, you take a 4-cent package of cigarettes, which is advertised 
throughout the countrv to sell at 4 cents a package. Another con- 
cern may advertise at the same price a package of cigarettes at 5 cents. 
Now, that 4-cent package of cigarettes does not compete with the 
5-cent package, because the 5-cent package is another cigatrette, an- 
other brand, and may be an entirely different quality. There are 
some men who may buy the 5-cent cigarette, and there are others who 
will buy the 4-cent package. No; that is all entirely wrong. You 
can not drive out a competitor by cutting prices on standard goods 
or proprietary articles. You are simply killing your own brand, be- 
cause the Gillette razor does not compete with razors that have a 
different name. There are perhaps 500 different styles of razors, that 
may be just as good as the Gillette, but they have different names, and 
they may sell as low as a dollar apiece ; and yet people will buy the 
Gillette razor and pay $5 for it, because they believe in the estab- 
lished reputation of that particular brand. 

Now, in the tobacco business it is the same way. There is no such 
thing as cutting prices in the competition between manufacturers. 
The price cutting campaigns are betweeA the dealers. The manu- 
facturer may complete with some other manufacturer by extensive 
advertising, by giving better quality, higher value, more attractive 
packages, etc., but not by price cutting. The price of one brand does 
not control the price of another brand. 

You may go into a cigar store and say, " I want six cigars for a 

?uarter." Another man will come in and ask for a cigar that sells 
or 5 cents straight. This man has a preference for the 5-cents 
straight, and the other may want six for a quarter. They do not 
compete with each other at all. 

The Chairman. You and other witnesses have given in the record 
the names of various people ^nd organizations who are supporting 
this bill. I do not know who they all are. You have described there 
a few of the tobacco companies. Do you know what the attitude of 
the steel company is toward this bill ? 

Mr. DusHKiND. I know nothing at all about it. 

The Chairman. Or the various branches of the Standard Oil Co. ? 

Mr. DusHKiND. I do not know a thing about it. 

Mr. Barkley. Have you read the Borah bill? 

Mr. DusHKiND. No ; I have not. 

Mr. Barkley. It is practically the same as this bill, except that it 
authorizes or gives power to the Government, through the Federal 
Trade Commission, to fix the {)rice instead of letting the manufac- 
turers do it. Would you favor that? 

Mr. DusHKiND. I would not. 

Mr. Barkley. Why not? 

Mr. DusHKiND. Because the proprietor of a standard article ousht 
to have the right; he ought to enjoy the absolute privilege to market 
his product in any way he sees fit. 
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Mr. Sterling. Why do you limit that to standard articles? Why 
should not a man have the right to fix his own price on everything 
that he makes? 

Mr. DusHKiND. In the first place, it is unnecessary. It is imprac- 
ticable, and it is impossible. Now, you have a coat on, and it may 
have cost you $50; and yet there may be another coat that is better 
than this one, and that is sold at another store right across the way 
for $40, and I may still go and bty that coat at $50 because I do not 
know the difference. 

The Chairman. You yourself have explained that there is noth- 
ing compulsory about thjs; that it is only permissive. 

Mr. DusHKiND. Yes; that is all. 

The Chairman. Why do you object to making the terms of this 
bill universal? 

Mr. DusHKiND. For the very reason that there may be manufac- 
turers or owners of a proprietary article who may find it to their 
advantage 

The Chairman (interposing). They are already protected by the 
Government. Your argument is that because you make one discrimi- 
nation, you have to pile up another discrimination? 

Mr. DusHKiND. Oh, no. 

Mr. Stephens. The gentleman is undoubtedly mistaken in his con- 
clusions that this is not universal. It is universal. Any article, as I 
interpret the proposed legislation, that can be identified, can be 
priced, and the price can be maintained. It is a mere matter of 
identification. 

Mr. DusHKiND. That is just it. 

Mr. Stephens! You can take a side of beef and label it " Jones's 
Choice Beef," and you can standardize that, and you can advertise 
that, and you can maintain the price on it, under this billt You can 
do it on a basket of grapes. 

Mr. DusHKiND. And on oranges and on shoes and on hats. 

Mr. Stephens. Yes ; and on any kind of farm products, where you 
can label them and maintain their identity. 

Mr. DusHKiND. That is exactly what I meant, Mr. Congressman; 
but where the article has no identification, it makes no difference 
whether it is a cracker, or steel, or hardware, or clothing, it is im- 
possible to maintain the resale price. 

The Chairman. I have been advised by the various libraries over 
the country, who at first objected to this bill, that they have about 
perfected a deal with the advocates of the bill by which they can ex- 
cept books from this, and that they will withdraw their objection. I 
can not see why books, which feed the mind, should not have as much 
protection as the feeders of the body. 

Mr. DusHKiND. They should. I do not know how this deal was 
brought about, but I believe that the department stores probably 
asked for that exception. 

Mr. Barkley. If it is true that this bill, as has been assumed here 
to-day, is in the interest of the consumer, your objection expressed 
awhile ago to the effect that the Government would be able to fix 
under the Borah bill — if this movement or this bill is in the interest 
of the consimier ultimately, how do you explain that the manufac- 
turer would be more interested in conserving the interests of the con- 
sumer than would the Government itself? 
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Mr. DusHKiND. I imagine or take it that a man who has a million 
dollars or so invested in a brand or a trade-mark, is in a better posi- 
tion to handle it than the Federal Trade Commission. They may tell 
him to do certain things which may be against his interests, or against 
the interest of the wholesaler, or against the interest of the retailer. 

Mr. Barkley. In other words, do you mean to convey the impres- 
sion that this is wholly a selfish proposition on the part of the manu- 
facturers ? 

Mr. DusHKiND. Well, the manufacturer, in order to protect him- 
self, must necessarily protect the dealer. 

Mr. BARKiiEY. This agitation did not arise among the manufac- 
turers, did it ? 

Mr. DusHKiND. The agitation arose among the dealers. 

Mr. Barkley. The dealers? 

Mr. DusHKiND. Yes; the dealers. 

Mr. Barkley. And they have made a demand on the manufac- 
turers that they shall agitate legislation that will protect them? 

Mr. DusHKiND. And the manufacturers are only too happy to ^o 
that, because they know that the interest of the man who stands 
behind the counter is their interest also. 

Mr. Sterling. Will you please define what you mean by a " stand- 
ard article"? . 

Mr. DusHKiND. I mean an article that has a trade-mark or a brand 
or some designation, which, of course, can be given to most any 
article. 

Mr. Sterling. Anjiihing that anyone may care to sell, if he will 
file in the office of the Federal Trade Conmiission a statement setting 
forth a trade-mark or a special brand, that would become a " stand- 
ard article " ? 

Mr. DusHKiND. Absolutely. If the owner of that article saw fit 
to put it under the jurisdiction of that bill, it would become a stand- 
ard article. 

Mr. Sterling. Under that, a farmer could advertise a certain 
strain of com or a certain grade of hogs? 

Mr. DusHKiND. Yes. 

Mr. Sterling. And file his trade-mark ; it would become a stand- 
ard article? 

Mr. DusHKiND. Yes. We are buying " Sunkist " oranges to-day. 
There is a label on them, and I suppose there are a million people m 
the United States who go to their grocery stores and demand that 
particular brand of oranges, and it is therefore a standard article, 
and it would come under this bill. 

Mr. Decker. You stated awhile ago, Mr. Dushkind, that there 
were billions of dollars invested in trade-marks. 

Mr. Dushkind. That is true. 

Mr. Decker. And that the assets of these companies that own these 
*trade-marks consist more in the value of the trade-mark than they 
do in the machinery or other property of the company ? 

Mr. Dushkind. Or the stock in trade! 

Mr. Decker. The stock in trade? 

Mr. Dushkind. Yes. 

Mr. Decker. So, then, the consumer who buys those trade-marked 
articles must be paying a whole lot for good will, instead of for the 
merit of the article; is not that true? 
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Mr. DusHKiND. It is the merit that makes the good will, because 
you can not have good will unless your article has merit. 

Mr. Decker. I understand that, but we will say, now — ^I am just 
wondering if you can carry that good will so far and protect it so 
far that it ^ets expensive to the people that buy it. Now, for in- 
stance, we will say, take a Stetson hat. If 50 per cent of the money 
invested in the Stetson had business consist in the value of the trade- 
mark, that simply means that the people are paying 50 per cent 
more for a Stetson hat than they would pay for a hat of equal value 
if they knew how to pick it out? 

Mr." DusHKiND. Not necessarily ; the people are willing to pay the 
price for the Stetson hat because they know that they are getting 
the article they like. 

Mr. Decker. Oh, I understand that the people are willing to pay 
it, just as they are willing to sign your petition, just as I have been 
willing to pay for Stetson hats all my lite, and I walked into a store 
the other day and I got a hat for $3 — ^into Mose Wiler's — and it 
did not have anj^body's name on it, and I don't think it will ever 
wear out. Now, if I have been paying $5 for good will 

The Chairman (interposing). I think you ought to get a refund. 

Mr. Decker. How far are you going to extend that? 

Mr. DusHKiND. Mr. Congressman, you are willing to pay $2.50 
more for your hat and know every time just what you are going to 
get rather than to take the chance of being deceived. If you buy a 
hat 

The Chairman (interposing). That is theory against practical 
experience. I know a hat. man up on the Avenue here who has been 
selling hats for 20 years, and they are as good hats as there are in 
the world, and he only charges $2 for them. 

Mr. Decker. This, you claim, is started by the dealers and is for 
the benefit of the dealers, but is there not this danger and has there 
not been this danger all along: We used to go, we will say, into 
Church's shoe store in my town because we knew that Church was 
honest and that he ought to be a pretty good judge of shoes, because 
he had been doing business there a long time, and we would go in 
and get some of his shoes, and if they ran down at the heel we would 
take them to Church and he would make them good. Now, is not that 
so — that you go into a store and you get one of these standard articles 
and you pay 50 per cent additional for the good will, and when you 
bring that article back the dealer says, for instance, "This is a 
Stetson hat," and he will send it in and they will send you a new one? 
Now, would we not get along just about as well if we relied on the 
retailers themselves U) pick out good goods? 

Mr. DusHKiND. No ; you can not do that. 

Mr; Decker. Why can you not? 
' Mr. DusHKiND. I will tell you in a second. Of course I know more 
about the tobacco business; I represent tobacco clients, and I will 
give you an illustration. 

Mr. Decker. I don't know anything about the tobacco business. 
I just smoke one brand — ^" The After Dinner." 

Mr. DusHKiND. When a manufacturer starts out to build up a 
trade-mark or brand he must give two things; otherwise his brand 
will not be a success. He must put merit into the goods and he must 
give them good value. 
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Mr. Decker. You had just said, though, that 50 per cent of this 
Stetson hat — or, we will not say " Stetson hat," but a whole lot of 
these things, that 50 per cent of their selling price represents the 
value of the trade-mark? * 

Mr. DusHKiND. I did not say 50 per cent of the value. I said 50 
per cent of their investment is in good will. 

Mr. Decker. What do I pay for? I pay for their investment, do 
I not? 

Mr. DusHKiND. No; it is because of the fact that you are getting 
a better article for less money. It is for that reason that I succeeded 
in building up my trade-mark. I pleased the consumers; I gave 
them merit; and I gave them value; and therefore my trade-mark 
became valuable. If I had not done that, or if I had sold you a $3 
hat for $4, 1 would never have that million-dollar trade-mark that I 
have to-day. 

Mr. WiNSLOw. Is it not a fact that many a concern has started oflf 
in business with a desire to make a meritorious article, and has used, 
all its surjjlus profits in building up its trade-mark, without having 
paid practically any dividend for many years? 

Mr. DusHKiND. That is true. 

Mr. WiNSiiOw. And when they have arrived at a point where every- 
body knows the quality of their goods, thej^ can then have a trade- 
mark which has a value in itself, and on which they can begin to pay 
themselves profit? 

Mr. DusHKiND. You are entirely correct, sir. I have known cases 
where people have spent millions of dollars without seeing a penny, 
to advertise their goods; to build up a trade; but they never would 
have succeeded in building up that trade if the article had not been 
meritorious, and if the consumer had not gotten full value for his 
money, and the million dollars they expended for advertising would 
have been thrown away. 

Mr. Decker. Did you ever stop to figure out — ^I never have, but I 
thought you could do so quickly — what would happen to the world 
if that million dollars had not been spent; where would they have 
gotten these articles? For instance, what would happen to the con- 
sumers if they had relied entirely on the local shoe dealers and the 
hat dealers and the shirt dealers and the suit dealers to go to market 
and pick out some clothes that were worth the money, instead of 
reading the Saturday Evening Post, and everybody buying a certain 
kind or suit, and a certain kind of talking machine, and everything 
else? What would have happened if those fellows had not spent 
that million dollars to get everybody thinking about that particular 
land of article? Would there have been any harm done? 

Mr. DusHKiND. Yes. The consumer would still be getting his 
clothes and his collars and his shoes and his hats; there is no ques-. 
tion about that, but instead of his getting for $3 a hat that is worth 
$8, he would probably get a hat that is worth $1.50. He would never 
know what he is getting for his money. 

Mr. Decker. Why not ? I do not know anything about the cloth- 
ing stores down here, but I would like to see any manufacturer fool 
Newberger or Mose Wiler in my town when they went to select goods. 

Mr. DusHKiND. That is all right. In that particular store that 
you know you may get full value, but you may go to some other store 
smd you may pay $15 and get a suit that is worth only $6. 
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Mr. Stephens. The answer to Mr. Decker's proposition lies in the 
difference between progress and stagnation. 

Mr. DusHKiND. That is the idea. 

Mr. Stephens. You can go back here 25 miles from this Capital — 
I saw one of them recently — and find individuals who have never been 
in this city. I saw one the other day who was barefooted and who 
looked to be a fairly intelligent fellow, but he did not know what the 
Congress of the United States was and he did not know that such an 
institution existed. That is the sort of individual that is typified by 
the sort of doctrine that has been suggested, as representing stagna- 
tion in the matter of commerce. 

Mr. DusHKiND. We would never have the institutions we have if 
it were not for trade-marks. 

Mr. Decker. I just want to say to my friend, Mr. Stephens, that 
I asked his witness what would have happened if this money had 
not been spent for advertising. That is all. 

Mr. DusHKiND. The money would still be somewhere in the United 
States. But the money spent in advertising stimulates business and 
creates additional wealth. It is like money spent in erecting a build- 
ing, for if you build up good will by advertising you have a good 
property. 

Mr. Barkley. With respect to the provision of this bill for rea- 
sonable reductions, let us take an instance in a town of 10,000 people 
or in any sized town. Here is a man running a general merchandise 
store. For instance, he sells Hart, Shaffner & Marx* clothing, which, 
I suppose, would be considered a standardized article? 

Mr. DusHKiND. It may be standardized in that town. 

Mr. Barkley. And he sells Young's hats and Manhattan shirts, 
and he sells Stacey- Adams shoes, and he sells E. & W. collars. No'w, 
the season comes on when he has more merchandise on his hands than 
he needs, and he wants to get rid of some of it — ^to get in new goods. 
Before he can do that he has got to write to the manufacturers of 
the Manhattan shirt, and to Hart, Shaffner & Marx, and to Young's 
and to Stacey- Adams and to the E. & W. /collar factory, and get 
their consent, and they have 30 days in which to decide whether 
they will let him do it or not. Then, if they give him their con- 
sent, they can tell him how much reduction he can make, too, whether 
5 cents on the dollar or 60 cents on the dollar; then if he gets that 
consent he has got to file with the Federal Trade Conmiission a 
list of the reductions he is going to make, and he has got to tell 
this trade commission down here that he is going to sell Manhattan 
shirts for $1.87 that have been selling for $2.50, and he is going 
to sell a $25 suit of clothes for $17.92, and he has got to go through 
all that rig-a-marole and red tape in order to put on a perfectly 
legitimate reduction sale for the purpose of getting rid of his surplus 
stock. Do you believe there is a merchant in the United States who 
is willing to go through that procedure in order to sell articles that 
he knows are standard and that everybody else knows are standard 
articles? 

Mr. DusHKiND. You have mixed up hats and shirts and collars. 
This very obstacle, or this very objectionable feature in regard to 
goods that have fashions, like shirts, ties, hats — goods that are sala- 
ble within certain seasons— has been true all the time, and always 
will be true, irrespective of this bill. It happens to-day, and it has 
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been going on for a good many years, that certain articles — season- 
able articles — ^have to be reduced at the end of the season, when the 
new style comes out. They either send back the goods or they get a 
rebate or some sort of exchange, but that is not true as regards arti- 
<;les like collars, where there is no particular style. 

Mr. Barkley. But a merchant does not have to write to the manu- 
facturers of Manhattan shirts or of E. & W. collars or of Hart, 
Shaffner & Marx clothes now? 

Mr. DusHKiND. I know, but they are particularly careful, under 
present conditions, when it comes to goods that sell only in certain 
seasons; they are particularly careful not to overload themselves. 
Furthermore, I do not like to discuss the details of the bill, because 
I am not at all familiar with all the details and I am not at all, or, 
rather, I have not studied the question as to how to bring about the 
result that we seek to accomplish. I am here to advocate the adop- 
tion of a plan whereby we will accomplish the fixing of resale prices. 

Mr. Barkley. Admitting, for the sake of the argument, that the 
statement I have made here is true ; that these things have to be done 
m order to enable the local merchant to put on this sale, do you 
believe that an honest, legitimate merchant, who deals in first-class 
square goods, ought to be put to that trouble before he can put on a 
sale, that is not only to his benefit, but to the benefit of the com- 
munity at large? 

Mr. DusHKiND. My answer is that it would be much better, if you 
can find a way of protecting the price and absolutely protecting it, 
without putting the merchant to that trouble ; but I say that if that 
is the only way by which you can protect the price, then the mer- 
chant would gladly and willingly go to that trouble, if he could sell 
all his standard goods and make a uniform profit on them. 

The Chairman. You have confidence in your Government, have 
you not? 

Mr. DusHKiND. Yes; I certainly have. 

The Chairman. Do you not think it would be all right to have the 
Federal Trade Commission fix prices on all commodities, and all the 
conditions of resale? 

Mr. DusHKiND. I can not agree to that. I can not see why. 

The Chairman. You are invoking the Government to give you a 
special privilege here to control future sales. 

Mr. DusHKiND. I am invoking the Government to give me a 
special privilege in the interest of American industries. 

The Chairman. Oh, yes; I never heard of anybody who came in 
here who did not profess the utmost morality. 

Mr. DusHKiND. In the interest of the billions of dollars that are 
invested in trade-marks and brands. 

Mr. Stephens. About this idea that Mr. Barkley seems to think is 
a very great objection in the bill, namely, the requirement of the re- 
tailer to file notice with the manuiacturer that he wants to put certain 
shelf- worn goods or goods which are not moving sufficiently rapidly, 
on s^le ; now, all in the world that I can see that there is to that is 
simply a letter to the manufacturer that if he wants the price main- 
tained on these goods he must take them off his hands in 30 days, or 
that he will sell them at his own price. If the manufacturer went to 
the trouble of making this contract, he certainly would inmiediately 
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take up those goods, as he would not want them to be sold at a 
sacrifice. So is it not a fact that the merchant should welcome it as a 
godsend, because the manufacturer immediately takes his surplus 
goods off his hands and gives him real cash for them ? 

Mr. DusHKiND. Absolutely. An^ another thing, if the Federal 
Trade Commission should have the power of fixing the price, we 
would have precisely the same situation. What is the merchant going 
to do who has bought too much of any article? 

The Chairman. The Federal Trade Commission will issue an or- 
d^r regulating that. 

Mr. DusHKiND. Then he will have to do the same thing— apply to 
the Federal Trade Commission for permission, and he will have to 
hire a lawyer to do that. Whereas, in this way, he sends a letter to 
the manufacturer and says, " I have three dozen hats on my hands ; 
either take them off my hands, or I will sell them at a reduced price." 
That is all he has to do. 

Mr. Decker. I want to ask just one more question. I did not quite 
agree with the chairman that they are asking for a special privilege. 
This is a. case of a manufacturer asking to do what he pleases with 
what he makes, keeping the conditions in regard to his sales as he 
weLuts them ; but the question involved is the question of whether pub- 
lic policy, crystallized into law, should prevent him from doing that, 
:ana with that question in view I want to ask you a question : I look 
at this, as I said, as a matter entirely of public policy. The decisions 
of the world are divided, and you are a man who has studied a good 
•deal about it. You have never sold cigars or manufactured them, but 
you have thought a good deal about the principles underlying this 
proposition, and I know that your tobacco cbmpany has had some 
mterest in the welfare of the consumer in these questions, and I 
wondered if it had ever occurred to you that there is more danger of 
this not promoting competition than is sometimes said here. In other 
words, some of the witnesses have said that the object to promote 
fair competition and to do away with cutthroat competition that 
leads to monopoly. 

Had you ever thought of the power that is built up under this 
trade-mark proposition? For instance, you have told us here how a 
man will start a business and spend a million dollars just in adver- 
tising before he makes anything or pays any dividend. Here is an- 
other man who starts a business and he gets his friends in, and they 
spend a million dollars advertising something before they make any- 
thing, and finally they get to making money. Now, had you ever 
thought where this million dollars goes? That is what we are inter- 
ested in. Public policy means what is best for all. 

Mr. DusHKiND. Precisely. 

Mr. Decker. That million dollars goes to the national advertisers 
of this country? 

Mr. DusHKiND. To newspapers and lithographers and printers 
and bill posters ; and not only that, it is spent also in goods that are 
given away on the streets free of charge. 

Mr. Decker. Before you go any further, do you happen to have in 
mind how much the tobacco company, before it was disintegrated, 
spent on advertising? Did you ever know the figures? 

Mr. DusHKiND. Yes. 
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Mr. Decker. How much was that? * 

Mr. DusHKiND. About $25,000,000 a year. 

Mr. Decker. $25,000,000 a year? 

Mr. DusHKiND. Yes. 

Mr. Decker. And you will admit that most of that went to the 
newspapers? 

Mr. DusHKiND. Oh, no. 

Mr. Decker. I am not through — to the newspapers, magazines — 
would you not say that most of it went to them ? 

Mr. DusHKiND. No; I would not. 
-Mr. Decker. Where did it go? 

Mr. DusHKiND. It goes to newspapers, magazines, bill posters, 
lithographers, salesmen, missionary men — they are called " mission- 
ary men " — ^men who are going around to restaurants and clubs and 
other places, and who go into your office and hand yoti a package of 
cigarettes and have a 15-minute talk with you. 

"" The Chairman". And the picture of the Durham bull all along the 
roadside gets a good deal of it, too. 

Mr. Decker. You will admit that a large part of this $25,000,000 a 
year from this one concern went to the public prints of this coun- 
try — magazines and newspapers? 

Mr. DusHKiND. Yes. ^ 

Mr.- Decker. Now, then, these same magazines and newspapers of 
the country also advertise other things besides tobacco ? 

Mr. DusHKiND. Surely. 

Mr. Decker. And commodities that men eat and things that they 
wear? 

Mr. DusHKiND. Surely. 

A Voice. And drink. 

Mr. Decker. These same newspapers and magazines run this Gov- 
ernment, do they not? 

Mr. DusHKiND. That I would not answer. 

Mr. Decker. Well, what is your opinion about that? 

Mr. DusHKiND. My opinion is just to the contrary. 

Mr. Decker. Very well. In other words, those same people who 
are paying that enormous amount of money — ^that one company paid 
a large part of $25,000,000 a year — ^those publications are the mold- 
ers oi public opinion, are they not? 

Mr. DUSHKIND. They are supposed to be. 

Mr. Decker. They are supposed to be, and a man is very ignorant 
that does not know that they are. How many of those national 
advertisers to-day are opposed to this bill? Do you know — ^those 
papers and magazines that are getting part of this $25,000,000 from 
one company— how many of them are against this bill ? 

Mr. DusHKiND. I know, for instance, that the department stores, 
they are opposed to this bill. 

The Chairman. He is not talking about them. He is talking about 
the periodicals. 

Mr. DusHKiND. You mean the newspapers ; how many of them are 
opposed to the bill ? 

Mr. Decker. Yes. 

Mr. DusHKiND. I have not watched the press, and I have not seen, 
as a matter of fact, any great enthusiasm, as far as the newspapers 
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are concerned, but I know that the public is in favor of it. I will 
give you an illustration. 

Mr. Decker. You do not know what the attitude of the press is 
on it? 

Mr. DusHKiND. I do not ; I have not watched it. 

Mr. Decker. Well, do you not think that you are concentrating 
A great deal of power when you put it into the hands of the manu- 
facturers of- standard articles — ^you give them a trade-mark and 
you give them a patent and they have the money or make the money 
to control the press of the country and to advertise these things, 
and to also advocate the different kinds of legislation that they want? 
Now, then, I want to know what the dealers of this country, at 
whose mercy are they going to be, if at anybody's, if this power 
<5ontinues as it has for the last 25 years and keeps on increasing? 
Have you ever thought of that in your representation of the Tobacco 
Trust? 

Mr. DusHKiND. Your reasoning is based upon a false premise. 
It may be — ^I do not want to discuss the power of the press at all; 
I do not know how much influence the press has over American citi- 
zenship. But let me tell you this, Mr. Congressman, that the ad- 
vertisers do not own the newspapers; they do not control; they can 
not get the newspapers to mold public opinion for them, and I can 

Soint out to you facts. Take, for instance, the tobacco industry, 
'hat pays $25,000,000 a year for advertising; yet the newspapers 
have never shown any particular favoritism to the tobacco industry. 

Mr. Decker. I will tell you how much influence they have in the 
Government; and I am not speaking disrespectfully of the liews- 
papers, but we may just as well recognize their power. They have the 
same influence in making Congressmen and unmaking Congressmen, 
and in making governors and in unmaking governors, and in making 
Senators and in unmaking Senators, as they have in selling rolled 
oats, and the man who has not any access to the newspapers, unless 
he has got that man's talking machine there, he is in a bad fix, 
whether he is right or wrong. 

Mr. DusHKiND. If you want to get square with the newspapers the 
best thing would be to pass a bill to abolish trade-marks and copy- 
rights and patents. 

Mr. Decker. Why? 

Mr. DusHKiND. Because so long as you have trade-marks and 
copyrights and patents, whether you pass the Stephens bill or not, 
they will continue to advertise. 

The Chairman. It is right to reward genius by giving them the 
benefit of trade-marks and patents and copyrights, but it is not 
right to give them the whole earth in the bargain. 

Mr. DusHKiND. I know, Mr. Chairman; but if you want men to 
develop their genius and their powers you have got to make it bene- 
ficial for them. 

The Chairman. Seventeen years of monopoly is pretty good rec- 
ognition, I think. 

Mr. Sterling. Would not this bill have a tendency to minimize 
genius — ^real business genius — and to put them all on a dead level ? 

Mr. DusHKiND. Not at all. 

Mr. Sterling. It would make machines of them. 
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Mr. DusHKiND. It will make it so so far as selling standard arti- 
cles is concerned. It will reduce it to fair trading. It does not 
make a genius out of a man when he takes a standard article that is 
worth 5 cents and advertises it for 4 cents. You just start to sell any 
article at 4 cents on this block and in three days there will be others 
selling the same article for 4 cents all over the city. 

Mr. SteWng. But the consumer gets the benefit. 

Mr. DusHKiND. On the other hand, the only way you will develop 
genius and great business ability is by making it so that no one can 
cut the price, and then they will have to invent other ingenious busi- 
ness methods in order to attract trade. 

,Mr. Decker. Suppose one man sells an E. & W. collar for 25 centff 
and the man across the way sells it for 25 cents, what good is there 
in having two stores? That is what I want to know. 

The Chairman. To give two men a chance to live. 

Mr. Decker. Do you mean to say we should maintain unnecessary 
business establishments in order for men to make a living? Should 
we have litigation in order that lawyers may live? Or should we^ 
have,deaths in order that undertakers may make a living? 

Mr. DusHKiND. If two men want to go into business who shalP 
stop them? 

Mr. Decker. Nobody ; and if one man can make a living by sell* 
ing it for 20 cents instead of for 25 cents, why should he not be 
permitted to make a living? 

The Chairman. The witness might answer Judge Sterling that 
if this proposition will not develop genius it will develop money^ 
and that is the power that moves the world. 

Mr. Dushkind. And now, Mr. Chairman, let me say that the- 
Stephens bill will eliminate the price-cutting evil from every in- 
dustry where proprietary and trade-marked goods form a prominent 
part, an evil that has caused the ruination of thousands of small 
dealers and is constantly undermining the business of everyone,. * 
from the manufacturers to the retailer. 

The Stephens bill will make it lawful for the manufacturer of a 
trade-marked article to fix and maintain a resale price of his goods; 
in other words, it will permit the manufacturer to force both the- 
jobber and the retailer to sell his products at a profit. It will not 
only provide for the retail man a fixed profit on the goods that he- 
ma;^ sell, but it will also afford him a certain measure of protection 
against being driven out of business by his more powerful com- 
petitors by breakneck price cutting which the smaller man can not 
meet. 

But it is argued that price cutting is the only means by which the 
small man or the new man can build up his business, and we are 
often asked how it would be possible for anyone to get new trade 
or to build up his business except by offering inducements by sell-^ 
ing goods cheaper than the next man. But how can the dealer get 
new trade under present conditions, with the prices on the standard 
goods already cut down to rock bottom? What advantage can the 
dealer gain by selling a standard 15-cent article for 12 cents if every 
other dealer sells it tor the same price? 

The man who deals largely or exclusively in trade-marked goods is- 
the victim not only of the price cutters in his own trade, but he has. 
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to stand the reckless competition of the department stores, drug 
stores, grocery stores, etc., who are selling some of the standard 
goods as a side line, using them as bait to lure customers into their 
Scores. 

The Stephens bill will not prohibit price cutting, but will permit 
manufacturers of trade-marked articles to protect the prices on their 
products. In other words, it will stop price cutting on the standard 
goods. It will make it lawful for manufacturers and dealers to 
enter into agreements for their mutual benefit and self-preservation, 
to the end that the manufacturer might protect the popularity and 
reputation of his valuable trade-mark and the dealer might do a 
profitable business. It will permit manufacturers and dealers to 
accomplish in a lawful manner that which they have beeii trying 
to accomplish for many years in a manner which our learned judges 
have held to be unlawful. 

Price cutting on nontrade-marked or unidentified ^oods will al- 
ways continue. But, as a matter of fact, so-called price cutting in 
nontrade-marked or unknown goods can be carried on on a profitable 
basis, for an article that has no name and no identity can have no 
fixed price ; thus one may advertise a pink shirt for $2 reduced from 
$2.50, and his competitor may offer a green shirt for $2.25 reduced 
from $3, although •both shirts are of the same quality and cost the 
same amount* to produce, and people will buy the green shirt for $2.25, 
thinking that it is a bigger bargain than the pink shirt for $2. In 
trade-marked articles, however, the prices are known, and if the prices 
are cut they are cut as a matter of fact, and the dealer is actually 
losing his profit. If the Stephens bill should become a law, dealers 
in trade-marked articles will be selling the standard and well- known 
brands at a profit and do their price cutting on unknown brands, 
whereas now they are selling the standard goods without profit and 
are trying to make whatever profit they can out of the exceptional 
sales that they are able to make of the unknown brands. 

WILL BENBFrr RETAILER AND HELP MANUFACTURER. 

The Stephens bill will not only benefit the retailer, but it will 
help the manufacturer to no little extent, for the popularity and suc- 
cess of anj^ trade-marked article depends to a certain extent upon 
the good will of the jobber and retailer. They may push one brand, 
or they may persuade their customers to buy some other brand. The 
manufacturer knows that the bigger the profit that the dealer makes 
on his goods, the stronger will be his efforts to sell them. On the 
other hand, let a brand be cut down to little or no profit, and the 
dealer will try hard to sell some unknown brand on which he makes 
a substantial profit. Thus, so long as the price of an article is main- 
tained and the dealer makes a fair profit, the manufacturer has a 
friendly distributor of his goods, but when the price is one cut down, 
the manufacturer has a distributor who is not only unfriendly but 
who makes it his special business to sell substitutes whenever pos- 
sible. 

There is another reason why- manufacturers of proprietary or 
trade-marked articles are deeply interested in upholding the resale 
prices on their goods, for when the prices of their standard goods are 
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cut down, and the dealers can make no profit on them, they invari- 
ably place the blame upon the manufacturer, although it is the 
ruinous competition ajid reckless price cutting among themselves 
that is responsible for it, and although the price originally fixed by 
the manufacturer was sufficient to give them a fair profit, and so they 
demand reductions of the manufacturers' prices, Ibut reductions of 
the manufacturers' prices only means further cuts by the dealers, and 
at an incalcuable loss to the manufacturers. So that the maintenance 
of fixed prices is mutually beneficial to both the manufacturer and 
the dealer. * 

PRICE CUTTING DOES NOT BENEFIT CUSTOMERS. 

Now, let us forget for a moment the interests of the manufacturer 
and the dealer or the middleman, and let us consider the consumer, 
who is apparently the only gainer by price cutting. While jobbers 
and dealers are busily engaged in trade war, and in their efforts to 
drive one another out of business, the consumer is getting the benefit. 
He buys his goods so much cheaper, and why should any legislation 
be passed that will make the wealthy merchant still wealthier at the 
expense of the consumer ? But this question can be readily answered. 
The consumer is not benefited by price cutting. on standard and 
trade-marked goods. On the contrary, the standard godds are com- 
monly used as a means to defraud the consumer. The Standard goods 
are invariably employed to advertise fake sales and fraudulent bar- 
gain counters to attract the consumer's attention and to thus lure 
him into a store where after he purchases the advertised standard 
article at a loss of a few cents, they always succeed in selling him 
some unknowi article at an exorbitant price. Indeed, the consumer 
pays well for the bargain that he obtains on the standard article. 
Furthermore, we all Imow that it is the general practice of dealers 
engaged in selling standard or trade-marked goods on which the 
prices have been cut down, to make every effort to palm off on the 
consumer some unknown and unidentified brand, upon which the 
dealer makes a substantial profit, as a substitute for the article that 
the consumer really wants, and in many cases dealers meet with 
success in that respect, and the consumer, instead of getting the 
article that he is accustomed to use and that he really desires, obtains 
something which maj^ or may not give him the same amount of 
satisfaction as the article called for by him and that he is well ac- 
quainted with. Stop price cutting on standard goods and you will 
at the same time eliminate from commercialism an -instrument com- 
monly used to defraud the consumer. 

But the most serious objection to the bill is that it will restrict 
competition, which may be true in a measure. 

People speak of free competition in the same strain as they speak 
of personal liberty. But the welfare of society demands that even 
our personal liberty should be rstricted. In civilized communities 
even our natural rights are limited to the extent that public good and 
public policy demand. 

We do want free competition, but we want the kind of free com- 
petition that gives every man an equal opportunity to produce and 
to buy and to sell his merchandise in an open market, unrestricted . 
and unrestrained by his competitors. We want free competition that 
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is restricted and regulated by the rule of fair trading and by a due 
regard for the right of others to exist and to do business. 

We do not want the kind of free competition that gives the more 
powerful and the wealthier merchant the right to drive the small 
fellow out of business. We do not want the kind of freedom, 
whether in our industrial or social lives, that gives the stronger and 
bigger man the right to cut the throat of his smaller and weaker 
neighbor. Unrestricted liberty amounts to anarchy and unrestricted 
competition leads to the annihilation of the smaller tradesman by 
the bigger one. 

Mr. Stephens. We would like to call Mr. Truesdell. 

STATEMENT OF ME. W. L. TETTESDELL 

Mr. Truesdei^l. I am secretary of the Columbus Dental Manu- 
facturing Co., Columbus, Ohio. 

.We are manufacturers of dental goods — ^particularly teeth. The 
application of this bill which interests me, as a manufacturer, per- 
haps appears in somewhat different form from any of the state- 
ments that have been made here and from any of the interrogations 
that have been asked and answered. 

There is one phase of this subject Which does not seem to have been 
brought out, to which, I think, you should give serious consideration 
at the beginning, and that is that one of the principal objects sought 
by a manufacturer or producer in naming a resale price on the 
article which he markets is for the purpose of protectmg his pros- 
pective customers against an unfair, high resale price. 

Now, as an illustration, we are manufacturers of teeth ; we manu- 
facture a kind of teeth which we gave a nanie to, but did not trade- 
mark imtil comparatively recently. Yet those teeth, by their name, 
are known wherever dentistry is practiced in this world, and usually 
they are favorably known. Together with the name and the merits 
of the article that we manufacture, we also advertise the price ; not 
to prevent people from underselling, because, it being a patented 
article at the time we put it out, we had no competition, but to pre- 
vent the dealer who bought the teeth from us from reselling them at 
an exorbitant price, which would rob us of trade and rob the dentist 
of liis money, and fix an unfair price for the dentist's services to his 
patients. 

Therefore, you can see that the public is interested in the maxi- 
mum as well as in the minimum feature of the resale price, and I 
trust that fact will not be lost sight of. 

Mr. Decker. What has been the effect of this Supreme Court deci- 
sion on your business? 

Mr. Truesdell. The Supreme Court decisions up to the present 
time are such that should we seek — and I would like to cover another 
point on that a moment later — ^if we find, say, that somebody is cut- 
ting the price of our goods in a way which we consider is detrimental 
to our interests, should we attempt to cut that man off now by any 
means available to us, unless we had some real good excuse outside 
of the fact that he was cutting the price we have decisions showing 
that we would lay ourselves liable to a fine for doing that. 

52641—16 ^8 
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Now, I do not care what form of bill may ultimately pass, so long 
as it changes the interpretation of public policy as at present time 
held by the United States Supreme Court with reference to where a 
producer cuts oflF the supply of his product to some one who is un- 
fairly treating that product by selling it at less than cost. 

Mr. EscH. How do you penalize the retailer who sells at higher 
than the price you set? 

Mr. Truesdell. That automatically takes care of itself, because no 
orfe will knowingly pay higher than the advertised price except in 
foreign countries, where the cost of the duty has to be added. That 
automatically takes care of itself through the advertising we do. 

Mr. EscH. So that is not so very much of an evil? 

Mr. Truesdell. It would be an evil if we did not advertise the 
price. That is the object of advertising the price. You would hot 
knowingly pay 75 cents for an article that was advertised to sell at 
60 cents. Therefore, if I name .a price of 50 cents on that article and 
advertise it, I am protecting you against paying a higher charge to an 
unscrupulous dealer. 

Mr. EscH. To what extent is that practiced ? 

Mr. Truesdell. Considerably. Now, for instance, I am going to 
take a case in my own town, and I will step outside of my own busi- 
ness in doing so, and I prefer not to mention the name of the artcicle, 
and I trust you will not ask me to do so, because I believe it will be 
brought out at later hearings. We have in our town a store that 
has been in existence for something like 60 years. It is one of the 
most reputable stores, if not the most reputable, in the community. 
For a period of about three years they have been selling an article 
as a leader everv day in the week every week in the year at a loss to 
them outside of their own cost of doing business of 1 and a frac- 
tion cents on every 10-cent sale that they make. Now, there is abso- 
lutely no justification of any kind whatsoever for anybody knowingly 
selling goods at a price less than they pay for them. Now, then, 
what does that mean ? 

Mr. Sterling. Let us see if that statement is true. 

Mr. Truesdell. Pardon me. If you will permit me to finish this 
particular statement 

Mr. Sterling (interposing). Very well. 

Mr. Truesdell. Now, what does that mean ? It means that while 
I was dictating a letter, a copy of which I have here, addressed to 
the Congressman from my district, a friend of mine came into the 
office and I told him what I was doing, and I happened to mention 
this incident. He says, " Well, that is similar to the experience that 
I had there." He says, "I went in there a short time ago, or last 
year, and I bought a belt, and I paid 50 cents for that belt.''^ He says, 
" There was no sale on at that time. It was just simply in the ordi- 
nary course of business. Three weeks later my brother went in there 
and picked out exactly the same belt, and they had a celebrated an- 
niversary sale on, and he purchased the belt and took it home, and 
we compared those two belts, and his was ticketed ' 65 cents, marked 
down from 75 cents.'" Now, that is a reputable store. The pro- 
prietors of that store and their sons are amongst our most respected 
and leading citizens. You asked the question awhile ago if unfair 
merchandizing is a good practice. 
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Mr. Deceer. What is there in this bill that would stop the sale of 
that belt? 

Mr. Truesdellt. Nothing whatever. This bill is not a panacea for 
all the evils of merchandising, but it will certainly stop some of them. 

Mr. WiNSLOAV. If the first belt was of leather stock, which was 
bought six months ago, and the last one was bought, say, three 
months ago, might not the difference in price have been accounted 
for by the difference in the price of raw material? You know that 
leather has gone up very much. May not the difference in price have 
been due to the increased cost of the leather? 

Mr. Truesdell. That might possibly be true. 

Mr. WiNSLOw. Would it not be more than likely to be true? 

Mr. Truesdell. I hardly think so in this case. 

Mr^ WiNSLOw. The first belt may have been of one stock and the 
other one of an entirely different stock. 

Mr. Truesdell. Yes. 

Mr. WiNSLOW. And 75 cents and 50 cents might have been a per- 
fectly fair difference in price. 

Mr. Truesdell. Of course there is a possibility of that being the 
case. But we had another incident which happened right there — 
but I will say, however, that it was not a reputable firm — where- it 
came out in the court that the proprietor of this store paid a bonus 
to his clerks who secured prices over and above the pricfes at which 
the goods were listed. 

Mr. Decker. There is no law that would touch him that we could 
pass. 

Mr. Truesdell. No. 

Mr. Decker. Do you agree with Mr. Burnstein, who said that kind 
of business is honorable ? 

Mr. Truesdell. No ; that is not honorable. Honorable practices in 
business are, however, very much a matter of education, in the same 
way that we say that morality is largely a matter of geography. 

Mr. Sterling. You said there was not any justification for a man 
selling an article for a cent and a half less than cost. 

Mr. Truesdell. No, sir. 

Mr. Sterling. Do you know why he did it? 

Mr. Truesdell. Yes, sir. 

Mr. Sterling. Why? 

Mr. Truesdell. He did it in order to make people believe that all 
of the goods they were selling were sold on the same close margin 
they advertise. 

Mr. Sterling. Now, is that a fair inference? Did he not do it 
in order to draw trade to his store? 

Mr. Truesdell. Yes; he did it in order to draw trade. It was a 
bait to the unwary. 

Mr. Sterling. And is not that a legitimate means of advertise- 
ment, the same as putting half a column in a newspaper? 

Mr. Truesdell. I do not consider it so, for this reason : In order 
to do that he was deliberately destroying another man's trade. I 
know he did that for this reason : I am very well acquainted with the 
jobbers in the city of Columbus, from whom he buys these goods, 
and these goods are sold in numerous other stores throughout the 
city of Columbus, as they are sold in every other city in the United 
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States. The jobbers tell me that the sale of that article in the city 
of Columbus has be^i constantly decreasing since that store took up 
the practice of selling the goods at below cost. 

Mr. WiNSLOw.' Was there any resale price suggested on that belt? 

Mr. Truesdell. No; not on that belt; but there is on this other 
article, which I say they sell at less than cost. The retail price is 5 
cents, and they are selling it three for 10 cents, and the difference of 
cost over selling price is a cent and a fraction. The Jobbers from 
Avhom they buy these goods tell me that the volume of business in 
this particular article has been constantly decreasing ever since this 
store started to market these goods at less than cost. Other stores 
around the town can not sell m competition, because they will not 
sell at no profit. If they were to try to meet that competition they 
wotild, none of them, have a drawing card. 

Mr. Decker. What is the name of your company? 

Mr. Truesdell. The Columbus Dental Manufacturing Co. 

Mr. Decker. Have you got a young fellow with you named Joe 
Harper ? 

Mr. Truesdell. I have. 

Mr. Decker. I am glad to meet you. His brother is my post- 
master out there. 

Mr. Truesdell. Here is a question I want to touch upon. I be- 
lieve the proposal was made by somebody that it was legitimate to 
make a cut in the price of an article because you were paying a lower 
rent. Several years ago one of my relatives started up a restaurant 
business or an eating house, and he has established a restaurant off 
the main street, of a class of which there are a number in town— vmost 
of them on the principal streets. They pay high rent. He pays a 
low rent. The service that they give — ^those of this same class — ^is 
practically identical ; the quality jand the character of the food that 
they serve is practically identical, and the prices are practically iden- 
tical. It costs him mora per service, with his low rent, the same 
amount of help ; that is to say, the same amount of help for the num- 
ber of people served — to do business, than it costs per service for 
those people on the principal streets, because they serve a larger 
number of people. As a result, he can not afford to sell for any 
less, and neither can your man who is on the south side of the square, 
who is paying a lower rent, as compared with your man on the north 
side of the square. 

Mr. Decker. Why should not the man on the north side of the 
square, who pays a high rent, if he can do it cheaper than the other 
fellow, reduce his ^ice if he wants to ? 

Mr. Truesdell. The probabilities are that he could not do so and 
make money. 

Mr. Decker. Yes; but if he wanted to do so 

Mr. Truesdell (interposing). That opens up another phase of 
ihis subject. For a period of some years I have been identified with 
the trade organizations in the dental trade, one of which is the Den- 
tal Manufacturers' Club, which looks particularly into the matter 
of credits of the retail dealers. Now, we have price cutters in the 
dental business, and we have a whole lot of lame ducks, financially; 
and almost without exception, every time we find a man in a bad 
situation financially, we find that he is a notorious price cutter; 
that if he does not do it openly, he does it underhandedly. That 
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means that that man usually does not know his cost of doing busi- 
ness. That is one of the first discoveries made by your Federal 
Trade Commission, as contained in statements issued by Mr. Hurley, 
I do not believe that outside of the large department stores, who 
use these well-known brands as bait, that there are any price cut- 
ters who really know what thej are doing. 

As I see it, there are two kinds of price cutters; the first is that 
type of inefficient merchandisers who have not progressed with their 
competitors; who have an inadequate accounting, system and do not 
know what it costs them to do business, either as a whole or in any 
department. They figure that an article for which they pay cash 
in hand 30 cents and resell at 50. cents produces 20 cents profit, bliss- 
fully unmindful of rents, labor, accounts, investment, taxes, insur- 
ance, and the endless list of other items that go to make up the 
expense side of a properly accounted business. Merchants of this 
type are lax in other details of their business, and price cutting of 
standard articles is their line of least resistance, which in their 
ignorance they follow tranquilly with only an eye to the original 
price until the final bump is reached at the end of their string. 

The other is an expert. He has plenty of capital and a large fund 
of experience. He knows human nature, its value in dollars and 
cents and how to convert it into profits. He knows that the aver- 
age purchaser, and particularly Mrs, Average Purchaser, will jump 
at the chance to buy at 60 cents, a ridiculously low price, that bottle, 
box, or package in the original sealed wrapper that she has been 
using with satisfaction all her life and well worth the dollar asked. 
She does not know that the artful merchant paid 65 cents to the 
producer for that same package and that his costs of operation adds 
another 7 cents, so that it actually cost 72 cents. If she knew that, 
it would make her suspicious' of the merchant and all his wares. 
Merchants rarely become' philanthropists until after their retirement. 
He has paid 12 cents to draw her into his trap, using an article of 
known value and stability as the decoy. His experience in merchan- 
dizing enables him to sell her something of unknown price and worth 
at an abnormal profit before she can leave the enmeshing net. 

It has been brought out before the committee ihat the producer 
can at this time control the resale price of his products by consigning 
them instead of transferring title outright. The impression has been 
conveyed by one witness that this method was a simple expedient 
and added little, if anything, to the cost of distribution. 

I take exceptions to this statement. Any means that is adopted 
to accomplish a consignment which involves no additional burden 
and but little expense is a technical consignment only, and has been 
termed by the Supreme Court a subterfuge and of no avail. 

For a producer to make bona fide consignments to retail distribu- 
tors involves the tying up of large amounts of capital. Old and 
rich concerns might be able to finance their business on such a 
basis, but to the average producer, the younjs: and struggling con- 
cern, such means, such protection is not available. 

The duty of this committee in guarding the welfare of the ulti- 
mate consumer is a commendable duty well performed. The ulti- 
mate consumer is necessarily the first consideration also of every 
producer. Without the favor of the consuming public no producer 
can succeed and no one understands this fact better than the pro- 
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ducer. Therefore the consuming public must not be imposed upon 
or trifled with. The short-sighted producer whose greed causes him 
to attempt extortion by means of high prices, can not harm the 
public, as the public will not take his wares. The producer in such 
cases is the only one harmed. The retail dealer, especially in small 
communities, is sometimes placed in a position where he can and 
does practice extortion on that i)art of the public compelled through 
circumstances to trade with him, but that is not an indictment 
against the producer. The producer's advertised resale price is the 
best check against such extortion. 

Now, to go b^ck again to the proposition. The manufacturer of 
an established article is often penalized for merit, because he is 
selected as the victim for price cutting. The annals of trade are 
full of instances where articles of merit, sold at a legitimate price, 
have been absolutely run off the market, and, in many instances, the 
company made bankrupt because their business was entirely^ stolen 
from them through price cutting, followed by others, until finally 
the line was dropped as one containing no profit. Now, so far as 
my particular angle of the case is concerned, we do not care so much 
as to the form of the bill, so that the responsibility for protecting 
oneself is shifted, so that the court can not interpret public policy 
to mean that if I stop a man from demoralizing my ousiness and 
selling my goods at a price lower than they can be profitably sold 
for, lower than the price I have named, 1 shall be able to protect 
myself without making myself financially liable. ^ - 

Mr. Decker. You understand you have a right to make a revision 
or an extension of your remarks? 

Mr. Truesdell. 1 thank you. 

STATEMENT OF UB. CABL E. ACEEBMAN, B. F. D. No. 2, CHATTTAIT, 

N.J. 

Mr. Stephens. Whom do you represent, Mr. Ackerman? 

Mr. Ackerman. I edit the Photographic News, and I represent 
the Conference of Independent Dealers of the Metropolitan Dis- 
trict, and I wish to ask your permission to put into the record the 
names of the delegates from the conference who are here, and then I 
"fv^ould like to have Mr. Nicholas Ehrlich, representing the Consumers' 
and Retailers' Tobacco Organization, make a few remarks. 

(The list of delegates above referred to appears in full below, as 
follows:) 

Delegates to Washington of the "Conference of Independent Retailers of the 
Metropolitan, District (/nc.).*' 



Name. 


Address. 


Association. 


Approxi- 
mate 

member- 
ship. 


Carl E. Ackerman 

J W Allison 


42 East Twenty-third Street. 
235 Fifth Avenue 


Photographic Dealers* Association 

do 


60 
60 


Dr. W. C. Anderson .... 
Peter BecVer 


265 Nostrand Avenue 

165 Atlantic Avenue 

79 Fast One hundred and 

thirtieth Street. 
2370 University Avenue 


Kings County Pharmaceutical Associ- 
ation. 

United Retail Grocers of Brooklyn. . . . 

Metropolitan Association of Retail 

Druggists. 
do 


450 
800 


XjOuJs Bereer 


210 


E.A.BoetzeU 


210 
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Delegates to Washington of the ** Conference of Independent^ Retailers of the 
Metropolitan District (Inc.)" — Continued. 



Name. 


Address. 


Associatioii. 


Approxi- 
mate 

member- 
ship. 


Nicholas Ehrllch 


44 Court Street.... 


Retailers' Council, United States To- 
bacco Merchants' Association. 
Stationers' Association of New York... 
Photographic Dealers' Association 

Association. 

Metropolitan Hardware Association... 

New York County Pharmaceutical As- 
sociation. 

German Apothecarv Society 


700 


Henry Frank 


39 Fast Twentieth Street.. . . 
18 East Forty-second Street. 
406 Fast One hundred and 

thirty-seventh Street. 
1011 Third Avenue. 


750 


Henry Herbert 


60 


Louis Hubner 


200 


J. M. Kohlraeier 


300 


Thomas Latham 


1309 Third Avenue 


160 


R. S. T^ehTnan.. ,^ 


375 Third Avenue 


500 


Charles Lent 


92 William Street 


Stationers' Association of New York. . 
United Retail Grocers of Brooklyn.... 
yew York Talking Machine Men (Inc.) 
Yorkville Merchants' Association 


76a 


John H. Meyer 


1068 East Eighth Street 

1680 Second Avenue 


800 


H. Mier e... 


250 


Charles Recht 


SO Maiden Lane 




H. Sarason 


1845 Third Avenue 


New York Retail Druggists' Associa- 
tion. 

New York Retail Grocers' Association. 

Kings Coimty Pharmaceutical Associ- 
ation. 

New York State Retail Grocers' Asso- 
ciation. 

New York Retail Druggists' Associa- 
tion. 


600 


JohnSteeneck 


299 West Fourth Street 

636 Fifth Avenue, Brooklyn. 

47 Watts Street, 


500 


H. B. Smith 


450 


Charles Thorpe 


2,000 


Dr. Joseph Weinstein... 
B.Wieting 


177 Madison Avenue 

1219 First Avenue 


600 
500 









STATEMENT OF ME. NICHOLAS EHRIICH, OF 44 COTIET STEEET, 

BEOOKLYN, N. Y. 

Mr. Ehrlich. Mr. Chairman, ladies, and gentlemen, wq have heard 
very much discussion to-day about the rights of the manufacturer to 
maintain prices on his products. I wish to present to you the view- 
point of the consumer, and also of the retailer. 

The system of marketing goods with names, numbers, and trade- 
marks is the result of long years' experiment in commercial and eco- 
nomic development. The consumers, as well as the distributers, in 
order to save time and labor, to avoid inconvenience, arguments, and 
disputes, in most cases prefer trade-marked goods to anonymous 
articles. 

In the colonial times the customer went into a store not only to 
make a purchase but also to receive information and news about his 
neighbors and the community. The retailer knew that the informa- 
tion and chat with the customer was a part of the sale, and sometimes 
a great part of it. 

The retailer as well as the customer had plenty of time to waste; 
they usually were on intimate terms, and every time a purchase was 
made haggling was the natural result. Little disputes about measure, 
weight, and price always occurred. 

Haggling was then a natural thing. . Products were distributed 
without any distinction of name and degree of responsibility. Guar- 
anty of quality and endurance were not assured by the retailer. 
T'lour was flour, not Hecker's flour ; tea was tea, not Van Dyke's, 
Savoy, or Koyal Tea, etc. The products were distributed in barrels, 
cases, boxes, bags, jars, and cansj and if No. 1 were not satisfactory 
No. 2 or No. 3 took its place, with a slight difference in price, up 
or down, to please the customer. If the customer moved away from 
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the city or neighborhood he was left at sea ; he had to start over again 
the acquaintance and the haggling to make sure that he got his 
money's worth from the new retailer. 

Gentlemen, we live now in a commercial age, in a commercial 
country, the largest in the world ; everybody has too much to do, too 
much to learn, and too much to perform in his own business. 

The keen competition for -existence takes away all the time, effort, 
and energy of every man. The citizen can not waste any more time 
in experiments and haggling. The purchases of the citizen's needs 
and wants, comforts, conveniences, and luxuries must be made 
quickly without any friction or doubt. The national and inter- 
national trade-marked article is a modern necessity. Formerly it 
was a much felt need in the modem commercial and social life; there- 
fore it has come to stay. 

We want no more flour, sugar, cigars, or snuff from barrels. We 
want no more tea, rice, or co^e from large^open bags. We want no 
more bread, cakes, or candies from uncovered counters. We want a 
reliable manufacturer's name on each article we buy. We want a 
responsible guaranty for the quality and quantity the article contains. 
We place our confidence in manufacturers of national reputation, 
who have proven to be honest and fair. 

Dr. Lee Galloway, of. New York University, professor of com- 
merce and industry, at a retailer's mass meeting recently stated that 
the result of an investigation he had made on a business economic 
problem showed that 87 out of each 100 answered that they wished to 
buy advertised trade-marked goods. 

Dr. Paul B. Neystrom recently stated that this country is losing 
about 25 per cent of its business eflSciency as a result of price cutting 
on trade-marked goods. 

Moreover, it is well known in the world of economics that prices 
of goods in the market are regulated through the law of supply and 
demand. The production and distribution of commodities is also 
regulated by the same law. Any violation of a law creates waste 
and injury; so does unregulated cutthroat competition or unlimited 
price cutting. Price cutting used as a bait reduces the price of the 
article temporarily and superficially. It kills the consumer's con- 
fidence in the value of the article, it destroys the good will of the 
manufacturer, and it deprives the consumer of many necessary ar- 
ticles and conveniences. 

Mr. Decker. You might give two or three illustrations on some 
articles. 

Mr. Ehrmch. I will do so. I have been a consumer of preserved 
figs under a certain brand or trade-mark. I used to pay 15 cents 
for six small figs in a glass jar. One day I went to the delicatessen 
man for my figs and the man did not have that brand, but he gave 
me a different one — let us call it " Sunshine " — which he said was 
better and cost only 12 cents. I began to investigate the reason why 
he refused to sell me the first brand for 15 cents, and he said, " The 
reason is that the chain stores sell the first brand of figs for 13 
cents. I can not make a profit on 13 cents, and so I replaced it with 
'Sunshine,' on which I can make a penny profit." I went to the 
chain store for some time and paid 13 cents for the brand I had 
always been* using. But one day they gave me a substitute for 12 
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cents, and the substitute was worse than the " Sunshine." Now, I 
was perfectly willing to pay 15 cents for the brand I liked, but there 
I had a situation where I could not get what I wanted. 

Now, I will give you another illustration. Dr. Lambert, of Chi- 
cago, makes Lambert's Listerine. He makes it in two sizes — ^$1 and 
50-cent bottles. The independent druggists used to sell it for 85 
cents and the wholesale price was 67 cents. One day I came to my 
druggist and I asked for Lambert's Listerine, and he said, " I can 
not give it to you because Eiker's drug stores sell it for 59 cents." 
I bought it in Kiker's for 59 cents. But every time I asked for Lam- 
bert's Listerine they produced another article — a substitute — some- 
thing better for less money and with 2 ounces more, and it cost only 
50 cents, and they asked me to take the other one, assuring me that 
it was just as good or better. I kept on buyinff Lambert's Listerine 
as long as I could, but finally it was cut out. The independent drug- 
gist cut it out because he could not make any profit, and the chain 
store cut it out because the independent did not have it any more. 

Now, in order to protect the consumer we must have a standard 
price, so that the consumer will be sure of what he is getting, and 
nobody will be able to cut him out of it. No retailer can remain in 
business while he charges more than the chain sto^e, because the 
consumer does not have to pay them if the low price is established 
by the chain store. 

It is important to have in our civilized society jailers, hangmen,, 
undertakers, street cleaners, dishwashers, etc. However, we would 
not have jailers make laws of imprisonment, hangmen sign death 
sentences^ nor would we let undertakers encourage the progress of 
their business, but we do permit price cutters to destroy the existence 
of 2,000,000 small business men. 

We have law and order in our homes, schools, and colleges. Our 
fraternal, social, and political life is based on democratic ideas r^^ 
equality. However, when it comes to commercial life, there is \^^ 
law and order, but chaos and anarchy. Actual piracy exists iDL?4^^ 
present system of merchandising. No justice and no ethics exi*^"^^" 
the present system of retailing goods. Chains of department r 
and mail-order houses are conquering the retail market of this (. 
try, under false pretenses, misrepresentation, and dishonest a(^?/? 
tising. Every year 8 out of each 10 small business men lose i ^^^^ 
business — their life's savings — ^because of unfair price cuttin^^.*'^" 
trade-marked goods. Over 400 department stores are organized^"^^S 
present a solid front in battle with the small independent retaS? ^? 
Their turnover in business reaches billions of dollars annually. Tft*^ 
amount of business the mail-order houses do annually will amount 
to $700,000,000 or more. 

The expense of their doing business is about 30 per cent, while the 
independent retailer runs his business at an expense of 16 per cent. 
This is one of the chief reasons for the high cost jof living. The 
more business the chains of department stores and mail-order houses 
get, the larger the burden of expense of doing business. Thirty cents 
on each dollar, half of which is wasted, has to be paid by the public 
that patronize these stores. The independent retailers can supply 
the want of the customers in their neighborhoods, more conveniently, 
at a saving of 14 cents on each dollar. 
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Two billion and a half dollars is the. amount of additional value 
to commodities produced in this country annually through business; 
and if business would mean value paid for value received, no cut- 
ting and no raising of prices, this country would save $250,000,000 
annually. 

The Chairman. Do you encounter those difficulties mainly in the 
practices of the department stores? The difficulties at which this 
bill is aimed, are they encountered chiefly in the department stores? 
Mr. Ehrlich. They are. 

The Chairman. I say, the difficulties that you complain of, that 
you aim at in this bill, do they exist mainly in the practices of the 
department stores? 
Mr. Ehrlich. Yes, sir; they do. 

The Chairman. Then, if we find some means to dispense with the 
practices of the department stores, it would reduce the necessity for 
this bill, would it? 

Mr. Ehrlich. Well, if we could, it certainly would help in some 
way. 

Now, if we permit this chaos and anarchy of unfair practices to 
go on and on it will ruin the best element of our country's democ- 
racy^the independent middleman; it will create a private monopoly 
in distribution, which will later control the production and dictate 
the consumption of all necessities in life. 

Unfair price cutting will destroy a desired economic system of 
trade-marked goods. It will destroy a scientific law of convenience 
and economy in the interest of the consumer. Price maintenance 
shall be made law in the. name of truth and justice to all. 

This unlimited and unregulated competitive system in commerce 
was desirable in the past. The progress of commerce and industry 
depended on free and liberal competition. However, in the last 40 
oinars a radical change has taken place in the business system of this 
deiPntry. Competitors united and created pools, then corporations, 
regUi holding companies, then trusts, then monopolies. After this 
and L the antitrust laws and then the United States Supreme Court 
price ^d the dissolution of the trusts. The Supreme Court realized 
articl^rusts are not desirable in this country and ordered them to dis- 
fidenc, but they overlooked the causes which created them, and that 
manua unlimited cutthroat price cutting. 

tides siness exists for the convenience of society and for the benefit 
Mr^ business man. Society gives the business man a privilege, a 
articJt to supply its needs, to provide the community with necessities, 
^forts, and conveniences. In return for this privilege society de- 
mands from the business man fair play, a square deal, honesty, and 
reliability in business. If a city railroad company, a telephone, or a 
gas company get a franchise from a community to supply the resi- 
dents with a need or a convenience, the citizens require the privileged 
company to make a legitimate profit, to charge one price to all, and 
to give no privileges to any particular member of its community. 
The Chairman. Would you apply that same principle? 
Mr. Ehrlich. Yes, sir; why not? 

Mr. Esch. You then indorse that section of Senator Borah's bill 
giving the Federal Trade Commission the right to fix prices? 

Mr. Ehrlich. I have no knowledge about Senator Borah's bill, 
but I believe that this would bring more order in business, for the 
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convenience and benefit of everyone concerned — manufacturer, dis- 
tributor, and consumer — ^because a retailer is entitled to a profit, and 
it is a crime for a retailer to sell something without a profit; and if 
he sells something without a profit, he must cheat the next one to 
make up the loss. Nobody is m business for love. 

Mr. EscH. If the Federal Trade Commission would fix the price 
by an investigation as to the cost, just as the Interstate Commerce 
Commission investigates railroad rates and determines what are just 
and reasonable rates, would you apply that same principle? 

Mr. Ehrlich. I certainly would, sir. 

The Chaibman. Then you indorse Senator Borah's proposition. 

Mr. Ehkuch. It certamly would be miich better for the country 
at, large, because at that time when a manufacturer will file a state- 
ment with the Interstate Commerce Commission that his article costs 
so much, so much will be given to the wholesaler and so much to the 
retailer, we wiU know how much the consumer will have to pay. 
The consumer will know then that he has to pay for the profit so 
muqji, and not any more. 

But now what do we see? A department store takes in an article, 
and God knows what it cost; they put up a price of $75, reduced 
from $120. How do we faiow that it was worth $120? There is no 
responsibility on anyone — either on the manufacturer, the whole- 
saler, or the department store, but when the manufacturer will file 
a statement that his product costs 75 cents, and he gets 5 cents profit 
and then the retailer gets so much, you will know then how much 
it cost and how much the consumer should pay, and how much the 
retailer is entitled to be paid for.his services for the conveiiience that 
he is giving to the consumer. 

Mr. Stephens. I would like to ascertain whether or not the wit- 
ness really meant to say what he said in response to the question pro- 
pounded to him bjr Mr. Esch. The Borah amendment contemplates 
the trade commission going into the matter of fixing prices. You 
do not favor allowing the trade commission or putting the burden 
upon the Government of ascertaining and fixing prices at which 
products ought to be sold, do you ? You did not mean that ? 

Mr. Ehrlich. No ; not as far as that. 

Mr. Stephens. I did not think so, because I could not conceive of 
a thing quite so incongruous and absurd, and I wanted to take this 
up and say that, because it has been referred to several times here to- 
day. I can not see how anyone for a moment can consider anything 
so absurd as the trade commission or anybody else fixing prices on 
something that they do not know anything about. Such a thing is 
an impossibility, and is not within the range of practicability; it has 
not any sense to it. There is no reason why a legally constituted 
body should go into the matter of fixing prices when they do not 
know the factors which enter into it, or anything about the construc- 
tion of the article. 

Mr. Ehrlich. Mr. Committeeman, I appreciate your remark, and 
1 agree with you fully. 

Mr. Stephens. I thought you would. 

Mr. Ehrlich. It will be the privilege of the manufacturer to file 
the application on his product. Otherwise, all the rest of the prod- 
ucts will remain as they are now. The public will buy articles without 
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trade-marks and without standard at different prices in different 
places. 

Mr. Decker. Would you be in favor of the Government looking 
into these widely advertised articles and seeing that these retailers 
that you speak of do not charge more than is just and reasonable? 
For instance, how much is the trade-mark " Uneeda Biscuit " supposed 
to be worth as an asset? You know, do you not? 

Mr. Ehrlich. I can not tell you how much it is worth, unless it is 
in the market for sale. Then we can tell how much they want, or 
how much we would give for it. 

Mr. Decker. Has it not been estimated that that trade-mark is 
worth $3,000,000 ? Have you not heard that statement ? 

Mr. Ehrlich. We are not concerned about trade-marks, but we are 
concerned to make a little more order in commerce and in industry 
for the benefit of the retailer and the consumer. We do not want to 
settle all questions and all problems with one little bill, but what we 
do want is that the consumer shall be protected, to get what he wants, 
anywhere and everywhere he wants it. 

Mr. Deck«r. Is the Uneeda biscuit any better than the ordinary 
soda cracker? 

Mr. Ehrlich. For a man who has much imagination, it is. 

Mr. Decker. And if he has not much imagination^ the old-fash- 
ioned soda cracker will taste as good, and will make him just as fat? 

Mr. EiiRLKJH. Yes. 

Mr. Decker. And how much does the Uneeda Biscuit Co. spend in 
advertising a year? 

Mr. Ehrlich. I could not tell you. 

A Voice. About a million dollars. 

Mr. Decker. Who pays that million dollars? 

Mr. Ehrlich. The consumer. 

Mr. Decker. And you represent the consumer? 

Mr. Ehrlich. Yes. 

Mr. Decker. Do you suppose it would be better to eat crackers 
than to eat the advertisement? 

Mr. Ehruch. Yes. 

Mr. Decker. Did you ever figure how many people a million dollars 
would feed crackers to once a day ? 

Mr. Ehrlich. Oh, I understand all that. We do not want to pay 
for advertising. But, nevertheless, we can not change the system. 
It is such a system that we have to pay for it, because most of the 
consumers are buying by persuasion. When they read a paper, and 
they see the advertisement, that is the thing they are going to buy. 

Mr. Decker. I understand, but are you not afraid that this bill 
that lets a man fix it clear down to the mouth of the consumer, will 
permit him to do a little overpersuading? 

Mr. Ehrlich. I do not think so. 

Mr. Decker. That is what they do with this advertisement; it is 
a question of persuading, and how to write it, you know. Do you not 
think that has a good deal to do with it? 

Mr. Ehrlich. I do not think so. 

Mr. Decker. How long since you ate an ordinary cracker — just a 
good, old-fashioned cracker that we used to get in a box ? 

Mr. Ehrlich. Well, I ate crackers this morning. 

Mr. Dbcker. Just ordinary crackers? • < 
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Mr. Ehrlich. I went into Childs's restaurant. I don't know what 
kind they gave me. It was wrapped in a paper. 

Mr. Barkley. Is it not a fact that th^ United Biscuit Co., which 
makes the Uneeda Biscuit, invented a box called the inner seal, for 
the purpose of keeping their product clean and free from bugs and 
moisture, etc., and is it not a fact that the very invention of that 
thing lead a great many other bakeries to undertake to imitate it as 
closely as they could, and was not the competition stirred up by that, 
due to the initiative otthe United Biscuit Co., who put forth their 
good money to educate the people to the fact that their product was 
clean, and did they not drive everybody to do the same thing ? 

Mr. Ehrlich. Yes. As far as I know, the Stephens bill states 
very plainly that any manufacturer who will reach the point of a 
monopoly, where he will monopolize the market, will not be able to 
use the benefits of this bill ; so I believe the public will be guaranteed 
against such a large concern, like the Uneeda Biscuit Co. or any other 
large concern. 

Mr. Barkley. But that would necessitate somebody going into 
court and proving that they were a monopoly, would it not? In 
order to determine whether it is a monopoly, you must go into court 
and bring out the facts that would establish that it is a monopoly, 
must you not? 

Mr. Ehrlich. We have Government statistics and the Govern- 
ment will prove what percentage this concern or any other is selling 
in the market. Then the Government will decide what percentage 
will make a monopoly. If 50 per cent is a monopoly, tlien that 
concern will not be entitled to the privileges of the Stephens bill. 

Mr. Decker. Do you not think the Uneeda biscuit would sell pretty 
well even if somebody reduced the price of it once in a while? 

Mr. Ehrlich. Well, I don't know about that. I think it is best 
to maintain the standard price on the standard article. I will go 
on now with my statement. 

If a city railroad company, a telephone or a gas company get a 
franchise from a community to supply the residents with a need 
or a convenience, the citizens require the privileged company to make 
a legitimate profit, to charge one price to all, and to give no privi- 
leges to any particular member of its community. 
^ Mr. Decker. Are you willing to have the manufacturers limited 
just the same as the railroads are as to their price? 

Mr. Ehrlich. Not limited, unless the manufacturer is willing to. 
Then we give him protection. 

Mr. Decker. If we give them this protection, would you b^ willing 
for the manufacturers to have their prices regulated the same as 
they do the rates of the railroads? 

Mr. Ehrlich. I would not like to compare it with the railroads. 

Mr. Decker. You were just speaking of how we treated the rail- 
roads. 

Mr. Ehrlich. No ; I simply brought out the moral point of what 
we demand of a railroad, and the same thing that we should demand 
of any other business. I simply wanted to bring out the principle, 
but I did not compare it with railroads. 

Mr. Decker. A great many businesses out my way would not 
want to be handled by the Government as the railroads are. 
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Mr. Ehklich. I would not say that all businesses should be regu- 
lated by the Government. 

Mr. Decker. Do you not think it is a little unwise and a little un- 
safe to compare manufacturers to railroads if you are not willing 
for them to be treated by the Grovemment the same as the railroads 
are treated? 

Mr. Ehrlich. I used this only as an illustration to bring out the 
principle of fairness in. business. 

Mr. Decker. I know. You belong to the Fair Trade League, and 
we would not want you to use any illustration that would mislead 
anybody. 

Mr. Ehrlich. I may change the word "railroad'' to "gas com- 
pany " or " water company." It makes no difference. 

Mr. Decker. Yes. 

Mr. Ehrlich. Fairness is the basis of the contract between the 
community which demands the supply, and the company that sup- 
plies the demand. 

We all pay taxes to cover the expenses of the city, State, or Na- 
tional administration. Now, suppose you own a little house in the 
Bronx, which you wish to sell for $3,500, and the city administration 
assessed it at $4,800; would you not complain? Moreover, suppose 
you know that your neighbor who has an apartment house worth 
$48,000, is assessed only at a value of $33,000, would you not think 
it wrong for the city to make you pay more taxes to coyer the short- 
age of your shrewd neighbor? 

A city railroad, a gas company, or taxes is business, only under a 
different name; and what is fair, right, or wrong in one business 
should be fair, right, or wrong in any other business. 

The marketing of goods manufactured by the one-priced men 
largely depends on the merits of the goods, on the usefulness of the 
article, and on the reasonable price, while the marketing of goods 
made by or for price cutters depends on baiting, luring, and trapping, 
false advertising, and misrepresentation. The retailing of goods by 
small independent dealers largely depends on loyalty, confidence, and 
personal service, but principally on the small expense of doing busi- 
ness (about 16 per cent). The retailing of goods by mail-order 
houses, chain stores, and department stores largely depends on price 
cutting of trade-marked articles (used as a bait) ; it depends on rais- 
ing prices on anonymous articles and on misrepresentation of goods 
and facts in order to cover the enormous expense of doing business 
(about 30 per cent). 

The di*ty of the business man, big or small, is to be honest and fair 
with his customers in his transactions, just the same as the gas com- 
pany, the car company, or the telephone company has to be fair in 
its transactions with you or any other citizen in the community. 

We do not like a system of taxes where the small property owner 
overpays, where the wealthy landlord evades the legitimate revenues 
and makes the small man pay for him. 

We find similar conditions in the cut-price store. From 10 to 15 
per cent of the goods sold in the store at cut prices are trade-marked 
articles used as a trap to Itire the buyers ; and from 85 to 90 per cent 
of the goods sold by persuasion and suggestion are goods without any 
known name or reputation, on which the prices are raised from 50 to 
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100 per cent or more. The 10 or 15 per cent which constitutes the 
shrewd buyers get some bargains, if they stop right there, but 85 or 
90 per cent — the innocent buyers — pocket the loss. Consequently we^ 
must come to the conclusion that a cut-price store is an unfair busmess 
place. Beware of the unfair business man. We need a new law to 
protect the people against unfair business. 

However, laws and reforms for the betterment of our civil, politi- 
cal, and commercial life were never granted to any people without 
intelligent demand. Even in monarchies good laws are demanded 
by the people. The only difference between a monarchy and a democ- 
racy is in the method of making laws. In a monarchy the laws come 
from the top down, pressed upon the people's backs. In a democracy 
the people first become conscious of the need of a new law, and then 
they demand their lawmakers to enact it. 

As you all know the existence of the small business man in this 
country to-day is worse than it ever was. Unfair competition will 
destroy the middleman's function and existence. The cost of living 
is going up partly because because the department stores and mail- 
order houses are conquering the retail market at a cost of 30 per 
cent of doing business against the retailer's expense of 16 per cent. 
Unfair practices in trade are unjust, unethical, and unmoral, there- 
fore, it should be made illegal. The Stephens- Ashurst bill if en- 
acted will be a just, practical, and moral business law. 

Mr. Decker. Just one question. I understand you represent the 
consumers ? 

Mr. Ehruch. Yes. 

Mr. Decker. In what capacity — what is your organization? 

Mr. Ehrlich. Oh, not particularly the consumers. I simply 
talked from the consumer's viewpoint. I am a retailer myself. 

Mr. Decker. You are a retailer yourself? 

Mr. Ehrlich. Yes. 

Mr. Decker. I misunderstood you. 

The Chairman. He was just supposing that he was one of the 
consumers. 

Mr. Ehrlich. We are really all consumers, gentlemen. I simply 
talked from the consumer's viewpoint. Are there any questions? 

The Chairman. That is the trouble generally. The people .in- 
terested on one side try to talk for the other side. They can not 
iJways do it accurately. There are about 90,000,000 consumers. 

Mr. Ehrlich. Mr. Chairman, if the facts are correct, and if the 
principle expressed is correct 

The Chairman (interposing). Yes; that word "if" — -- 

Mr. Ehrlich .(interposing). I hope you will agree with nie, no 
matter what I am — consumer, manufacturer, or retailer. 

The Chairman. That word " if " is the biggest word in the Eng- 
lish language. 

Mr. C. C. Mayer. I would like to say a few words, gentlemen. 

The Chairman. Where do you live ? 

Mr. Mayer. No. 1820 G Street, Washington, D. C. 

The Chairman. Then you need not speak to-day. We are sitting 
here to-day out of time to accommodate witnesses from a distance. 
We can hear you when we take up this subject again. 

Mr. Stephens. Which we will be glad to do. 
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The Chairman. Yes; when we take up the subject again we will 
be glad to hear you, Mr. Mayer; but to-day we are sitting out of 
time to accommodate out-of-town witnesses. 

' Mr. Whittier. Mr. Westerfeldt would prefer to go on in the 
morning, when there will be more of the committee present. 

The Chairman. He can not go on to-morrow. He must go on 
now. 

STATEMENT OF MK. SOL WESTEEFELD, 1409 WEST MADISON 
STEEET, CHICAGO, ILL. 

Mr. Westerfeld. Mr. Chairman and gentlemen of the committee, 
I believe I have learned a great deal to-day in listening to the dis- 
cussions. Probably I have learned more from the lips of the gentle- 
men of the committee than I have from the witnesses in reference to 
price maintenance. I have also observed that the committee have 
repeatedly addressed questions of a legal character to men following 
the line of merchandising. I would very respectfully suggest that 
in my case, if you will see fit to address any questions to me, you will 
address questions pertaining to mercfiandising. I shall refrain from 
answering questions pertaining to legal points, because I consider 
myself not qualified in answering questions of a legal nature. I wish 
to say — and I say it without any criticism — that some of the ques- 
tions that have been answered this afternoon and this forenoon by 
gentlemen, following the legal profession, and which have been an- 
swered to the best of their ability, yet they did not comprehend a 
question as fully as a question pertaining to merchandising would 
have been comprehended by a merchant. 

I preface my remarks with this in order to clarify that situation. 
I do hope you will bear with me and confine your questions to such 
matters as are understandable to me. A certain question has re- 
peatedly been asked and, in my opinion, unsatisfactorily answered — 
the question of how does the value of a trade-mark affect the con- 
sumer. 

The supposed value of the trade-mark "Uneeda Biscuit" — how 
does that affect the consumer? That is the particular question the 
gentleman here asked. I will say this: As far as the consumer is 
concerned, the question of the value of the trade-mark does not affect 
him one bit. It may affect the prospective purchaser of stock, the 
investor of capital in the National Biscuit Co. He is the one that 
will have to pay for the value of the trade-mark, but not the con- 
sumer, for is it not a fact that a biscuit of like nature, some claim to 
be as •good, if not better, of like weight, may be purchased at a like 
price as that asked for the Uneeda Biscuit? This may be purchased 
at the same price as the Uneeda Biscuit, at 5 cents. So, the question 
of the value of the trade-mark is something that should not con- 
cern us. 

I also desire to state it is not my purpose to enter into a discussion 
in reference to the value and power of the press. That is not the 
purpose for which I came here. I wish to discuss, and I came here 
to discuss, the merits of price maintenance, as far as they are covered 
by the provisions of the Stevens bill and on behalf of thousands of 
retail grocers — and I represent them only — I do not claim that I rep- 
resent the consumer, although I am a consumer, too. 
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Mr. WiNSLOW. May I ask a question at thi§ point? 

Mr. Westerfeu). 1 shall be glad to answer any questions. 

Mr. WiNSLOw, If you are a retail grocer, why do you carry Uneeda 
Biscuit? 

Mr.. Westerfeld. Because the name "Uneeda Biscuit" means 
something to the consumer. 

Mr. WiNSLOW. I thought you said it did not. 

Mr. Westerfeld. It may mean something, but it does not affect 
them so far as the price is concerned. 

Mr. WiNSLOw. You mean it helps to sell them? 

Mr. Westerfeld. Thri interpretation I had of the question is, 
Does the consumer pay for the value of the trade-mark? I claim 
that the consumer does uot pay for it. 

Mr. WiNSLOw. I see your point. 

Mr. Westerfeld. Nevertheless, the trade-mark, which is nothing 
else than the reputation of the article, means something to the con- 
sum^. 

Mr. WiNSLOw. What value do you put on the reputation — ^its value 
in connection with the lirticle? 

Mr. Westerfeld. All that the article merits — ^no more nor less. 

Mr. WiNSLOw. Then you think it is valuable to some one? 

Mr. Westerfeid. Yes, sir. 

Mr. Win SLOW. But not to the consumer? 

Mr. Westerfeld. It is, because it helps the consumer to select cer- 
tain merchandise which otherwise would cause him to grope in the 
dark, but he does not pay any special price for it. 

Mr. Win SLOW. Does it not mean that it is an insurance of quality? 

Mr. Westerfeld. Yes, sir. / 

Mr. WiNSLOw. So it has that value? 

Mr. Westerfeld. Yes, sir. 

Mr. WiNSLOw. His peace of mind, you might say? 

Mr. Westerfeld. I fully agree with that. 

As to the provisions of the bill itself, is it not possible that a great 
many gentlemen do not fully understand it? The Stevens bill is not 
mandatory legislation. It is only permissive legislation. It is not 
intended that every manufacturer be compelled to name the price at 
which a product is to be sold either at wholesale or at retail, but it is 
merely intended to give permission to every manufacturer who desires 
to take advantage of the provisions of this act — ^to give him that ad- 
vantage enjoyed now by a few manufacturers, and", again, let us revert 
for a momient to the automobile industry. Mr. Ford does not need a 
Stevens bill. The Packard Automobile Co. does not need a Stevens 
bill ; the Gillette Razor Co. does not need a Stevens bill, and the Vic- 
tor Victrola does not need a Stevens bill. I could go along the line 
and name you product after product that really is not in need of, nor 
do they ask for, the Stevens bill. 

I have referred to a group of manufacturers who are in a position, 
owing to their strength, to select their own agencies, either marketing 
direct to the consumer or by way of consignment or appointing spe- 
cial agents, thereby marketing their product to the ultimate con- 
sumer precisely in the maimer in wnich they desire to have it 
marketed. 

52641—16 ^9 
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How about the great mass of manufacturers, who also manufacture 
meritorious merchandise, who also advertise, whose product is in 
demand, who, however, by the very nature of their products and by 
the very nature of the conditions prevailing in the channels of dis- 
tribution are unable to go direct to the retailer and the final distrib- 
utor, who take advantage of the service of wholesalers or jobbers, 
standing as intermediaries between the retailer and manufacturer? 
The manufacturer who is in that position fb-day is practically power- 
less to do anything regarding price maintenance, and it is that class 
of manufacturers whom we would like to have given the opportunity 
to protect their product in its distribution to the ultimate consumer 
through the wholesaler and retailer, to the same extent that the large 
concerns that I have mentioned, not by compulsion, but through 
means absolutely optional. 

Whether the manufacturer takes advantage of the price mainte- 
nance provision that I advocate or not, there is nothing I can see that 
in any way would disastrously affect either the manufacturer, because 
it is entirely up to his own sweet will to avail himself of price main- 
tenance or not, or the distributor, because no manufacturer would 
dare to, in taking advantage of the price-maintenance provision, do 
any act that would not meet with the approval of his distributors, 
either wholesale of retail. Neither can the wholesaler or distributor 
commit any act that would not meet with the court of last resort, the 
ultimate consumer. Any manufacturer, therefore, who claims a uni- 
form price for his products who maintains that price, will do so 
knowingly that in the event the price is not right, the margin allowed 
to his distributors is not right, the quality not as it should be, then he 
is doing so at his peril, for competition will take care of him and will 
take care of him quickly. 

What is the condition as we find it to-day? The manufacturer, no 
matter how well intended, desiring to protect the distributors of his 
products is absolutely powerless. We find this condition, and while 
we have heard that 98 per cent al^ in favor of price maintenance and 
only 2 per cent opposed to it, let me inform you of something as to 
the nature of the 2 per cent, as to who they are, etc. They are not 
the little fellows who open the stores across the street to compete with 
me. That class of men do6S not belong to that 2 per cent, but they 
are rather the larger interests enjoying monopolies in practice if not 
in law. Pick up the catalogue of any mail-order house ; read the ad- 
vertisements of department stores, and what do you find? " Uneeda 
Biscuit, two packages for 5 cents, and three for 10 cents; Campbell's 
soups, 7 cents a can; Quaker Oats, 7 cents a package," or any figure 
lik^ that, always selecting an article of whose value the consumer is 
])erf ectly familiar, an article that the consumer knows in advance is 
all right, and not like the coat that one gentleman bought, and when 
he examined it found there was no name in the lining. So it is the 
price cutter never selects a nonidentifiable article of merchandise. 
I'or his purpose he would select and use only identifiable merchandise, 
and he uses that for a bait to sell other merchandise with whose value 
the consumer is not familiar. 

The association that I represent filed a complaint with the Federal 
Trade Commission regardmg a similar practice not precisely affect- 
mg trade-marks or patented merchandise, such as it is intended to be 
covered by thii bill, but it concerns an article which is one we]^ known 
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as to value to any consumer in the United States. I have reference 
to sugar. There being very little variation in the quality of sugar, 
it can readily be used for the same purposes as is extensively adver- 
tised m^chandise. I want you all to beiar with me, because I want to 
make a point that is applicable to price cutting generally. 

During September and October, 1915, a certain mau-order house 
in the city of Chicago offered 33^ pounds of sugar for $1 with $10 
worth of other groceries to be purchased before you jcould obtain 
that dollar's worth of sugar, and you could not select the groceries 
which you wanted to purchase at random. They w^re certain 
provisions made. They said plainly sugar of any kind and flour 
of any kind not to be included in the order. It said more than that. 
It did not confine its restriction to sugar and flour alone, but also, in 
order to obtain that sugar, you had to make your selection from 
a group of articles listed in their catal(^ie, and the number prefixed 
to each article had to end with 99. Anything that ended with 98 
or 97 or 93 — ^anything like that did not count. Grentlemen, you can 
see quite readily the merchandise profit entering with ihe classified 
number 99 — and there were a number of each articles listed in that 
catalogue — ^more than offset the loss on sugar, because they suffered 
a loss when they sold sugar at 3 cents a pound, and I will tell you 
what they did lose. The cost at the refinery of refined sugar of that 
particular time when that sugar was offered at 3 Qents a pound was 
$5.49 a himdred pounds, and not even a mail-order house can pur- 
chase it appreciably cheaper because the refiner knows the mail-order 
house will have to buy that sugar at any rate, and no concessions are 
made. 

Now, in matters of this kind, when an article is sold so far below 
the regular price under a contingent offerr— you can only obtain it 
by buying other merchandise — ^we feel we do not need any amplify- 
ing legislation as we ask at this time. We felt two years ago when 
you gentlemen created the Federal Trade Commission to prohibit 
unfair competition, that was the proper palace to lodge complaints 
and we are satisfied in due time such practices will be prohibited by 
that Federal body. 

Mr. EscH. Was this matter taken before the Federal Trade Com- 
mission? 

Mr. Westerfeld. Yes, sir. 

Mr. EscH. Has it been decided yet? 

Mr. Westerfeld. No, sir. 

Mr. EscH. Have they decided some other matters of unlawful 
trade? 

Mr. Westerfeld. Yes, sir. 

Mr. EscH. You think they will, in time, largely eliminate the 
causes of complaint which you now lodge ? 

Mr. Westerfeld. Yes, sir; I am absolutely sure of it. I am confi- 
dent if the Federal Trade Commission is given sufficient time to 
familiarize itself with the work and with the conditions facing the 
country at present, in due time we retailers, and all interests, the 
consumer and distributor, will be benefited by its decisions. 

Mr. EscH. When we passed the Federal Trade Commission act,, 
we had in mind the very complaints you mentioned, and it was our 
expectation that that body would work out and establish practices: 
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that would ultimately relieve the retail trade of the United States 
of many of the present difficulties. 

Mr. Wbsterfeld. We are of the same opinion. I am happy to 
state in these cases that we cited in filing the complaint, among other 
things, the very report of the committee reporting favorably that 
a Federal Trade Commisaon be established, because the very 
language used is so amplifying in that report. It stated clearly ite 
purposes, which might probably be not readily understood, were it 
-not for that report, and the retail interests of the country are more 
than pleased, at least in this instance, for this one step made in 
progress which is absolutely necessarjr. 

Mr. Stephens. It would be impossible for the Trade Commission 
to have reached the difficulty that this legislation proposes to readi, 
because of the decision of the Supreme Court. 

Mr. Westekfeld. The Federal Trade Commission can justly con- 
cern itself about a trick method of merchandising and palpably 
unfair competition such as I have endeavored to demonstrate in the 
sugar offer, showing where sugar was sold at 2 cents below the actual 
cost, and had to be purchased in connection with $10 worth of other 
merchandise. It can not, however, concern itself with a particular 
tooth paste, which is offered at 21 cents, where it is provided it shall 
be sold at 25 cents, or a comb sold at 35 cents instead of 25 cents. 
We feel that while the Federal Trade Commission is a step in the 
right direction, yet it is absolutely necessary to havepermissive legis- 
lation making price maintenance possible without any Government 
investigations such as have been suggested in the Bor^,h bill, with- 
out waiting for the Federal Trade Commission to inquire whether 
the price is just or unjust, because we believe that we can safely leave 
the matter of price in the hands of the man most concerned — the 
manufacturer himself. He can not afford, as I stated before, to 
make a price too high to the consumer, because the consumer turns 
to competing products. He can not afford to make the margin too 
small to his distributor, because if too small the distributor will do 
the same as he is doing to-day. He will turn aside from the article 
not paying him a sufficient margin and purchase other competing 
merchandise. 

Therefore, I believe we are perfectly safe, as consumers and as 
distributors and as manufacturers, to leave that matter to be decided 
by the manufacturer himself, and if the manufacturer is not certain 
oi his ground he will not invoke the provisions of the law. He will 
not file his prices with the Federal Trade Commission and he will 
not go about to protect his distributor. He will only do so if it is 
to his own interest and the interest of his product and makes for its 
perpetual use. 

I started to say how things operated now. I will talk for a 
moment on merchandise such as would be touched by the provisions 
of the Stevens bill, patented, trade-jnarked identifiable merchandise 
of a definite character, identifiable by name ; and in the first place I 
want to call your attention to what has happened to a certain mer- 
chandise, at one time intensely popular and now no longer in the 
markets, or if in the market at all, rarely found on the shelves of 
grocery stores. 

I should select for my illustration such merchandise as I am most 
familiar with — groceries. I do not believe there is a gentleman in 
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the room who does not remember Force, a breakfast food. You 
remember Sumiy Jim. Of course you do. At one time it was the 
most popular breakfast food in the market. Where is it to-day? I 
understand it is sold in a limited way in the East. In the Middle 
West and far West you can not obtain it at all. Why? It has 
been absolutely driven fr^m the market. It rests among many 
graves in the commercial garaveyard. Its epitaph might well be 
" Killed by the price cutter/' 

Mr. Decker. Force went out of the market before this decision 
was rendered, did it not? 

Mr. Westerteld. If you will permit me, I will give you the full 
history jt>f it. It was not affected by the decision, but affected by the 
natural condition of the manufacturer not concerning himself about 
his product, permitting the price cutter to do the very thing we com- 
plain about. 

Mr. Decker. Has anybody been harmed by its demise? 

Mr. Westerteld. Yes, sir. 

Mr. Decker. Who? 

Mr. Westerteld. The manufacturer, the retailer, and the con- 
sumer — everyone is concerned. 

Mr. Decker. Can you not get something that will take the place 
of it? > 

Mr. Westertield. How long did it take the consumer to find an 
article that was equally meritorious? 

Mr. Decker. I never noticed any change in it. I did not notice 
that it was out of date. What is the difference between Force and 
the good old-fashioned oatmeal? 

Mr. Westertield. It is something entirely different. I might as 
well ask you what is the difference between wool and silk and be- 
tween a potato and an apple. 

Mr. Decker. What is Force made out of? 

Mr. Westerteld. Com; oatmeal is made out of oats. 

Mr. Decker. Well, what is the difference between Force and 
com meal? 

Mr. Westerteld. One has to be prepared and cooked and the 
other is a prepared breakfast food put up for the convenience of 
the consumer and evidently met with the approval of the consumer. 

Mr. DECBaat. What is the advantage of Force over oatmeal? 

Mr. Westerteld. I believe I would rather have y6u ask that ques- 
tion of a doctor or some one versed in diets. 

Mr. Decked. I have my doubts as to whether it is as good as we 
used to get when we got the good old-fashioned oatmeal. 

Mr. Westerteld. I presume the oats you get now are fuUv as 

?:ood. When it is i)Ut up in package form you are assured of the 
act it is not contaminated by dust and dirt and vermin. It is some- 
thing w^ ought to appredate. 

Mr. I>e:cker. Would it not be as well for the consumer if some 
one has got good old- fashioned oatmeal to call it oatmeal and you 
fellows sell it for a reasonable price and let it go as that? 

Mr. Westerteld. But the consumer would not know whether 
John Jones, who puts out that goods, is selling goods as good as 
some one else, whereas when the manufacturer's name appears on 
tiiQ package the consumer knows that that article is as it should be. 
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He buys more than the contents. He buys the manufacturer's 
guaranty. , 

Mr. Decker. Would it not be better, if we are looking out mainly 
for the consumer — ^I used to work in a grocery store and I put up 
lots of good old-fashioned oatmeal from barrels, and there were 
not very many worms. If it was adulterated and insanitary, we had 
a pure- food law. They can keep the oatmeal from, being con* 
taminated without paying a million dollars or so for advertising. 

Mr. Westerfeld. There is a difference between contamination 
and difference in quality. We do know that oats may not be con- 
taminated, but a poor grade of oats. 

Mr. Decker. I never heard of any complaints about contamina- 
tion or anything else. 

Mr. Westerfeld. You worked for a good grocer? 

Mr. Decker. Well, I was a groceryman; that is, I was a clerk, 
and I used to get the kicks. I want to know what has become of 
the good old-fashioned oatmeal under this present regime. Do you 
sell any in bulk? 

Mr. Westerfeld. Very little; in the wintertime we do, but in the 
summer months we do not, because both we and our customers have 
learned that it is impossible to sell bulk oats during the hot period. 

Mr. Decker. Well, people do not eat oatmeal in me summer time. 

Mr. Westerfeld. There is some consumed. 

Mr. Decker. You could keep on selling fresh oatmeal if you did 
not put in too much at one time. We used to sell it in the summer 
time. Don't you? 

Mr. Westerfeld. Yes, sir; but I prefer to handle it in the most 
cleanly and sanitary manner. Therefore, in the summer I do not 
buy bulk oats. I sell bulk oats when it is absolutely safe to do so, 
but during the summer months, when I know, from experience, it is 
not safe, I prefer to sell it in packages. 

Mr. Decker. What is going to get in oatmeal that is dangerous? 

Mr. Westerfeld. Weevils. 

Mr. Decker. If you cook your oats, it is not dangerous, is it? 

Mr. Westerfeld. I prefer mine without weevils. If you will per- 
mit me to go on and not waste any of your time on sanitary matters, 
I will state that the Stevens bill 

Mr. Decker. Let me ask another question. You seem to be pretty 
well posted on this matter. I am not prejudiced against your bill. 
I do not agree with some of tjiem that you folks are asking for a priv- 
ilege. I think it is turned aroimd the other way. The decision of the 
Supreme Court is it is public policy that it should be an exception to 
the rule that a man should be allowed to do what he cares to with 
his product. It does seem to me the people of this coimtry are paying 
more for advertising than for food. 

Mr. Westerfeij). I believe the opposite is true. It has been my 
experience in watching the performance of various manufacturers 
that the more money they spend for the right sort of advertising, 
the better the quality of their products and rather not infrequently 
the cheaper in price to the consumer and dealer. There is a very 
plausible reason for that, that has been fully demonstrated this morn- 
ing by Prof. Nystrom, in connection with fertilizer. 
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Mr. Decker. I do not take issue with that. When you turn fer- 
tilized into the land, it makes it grow. This thing makes a fellow 
buy something whether he wants.it or not. 

Mr. Westerfeld. Fertilizer applied to a field makes something 
grow ; advertising, when applied to a product makes it go. 

Mr. Decjoik. Yes; and makes it go regardless. 

Mr. Westerfeld. Oh, no ; the most 

Mr. Decker. What is there — ^now, let us get down to brass tacks 
about it — what makes a package of rolled oats? You can advertise 
in every paper in the United States, but your rolled oats do not get 
any better. It may sell better. 

Mr. Westerfeld. Certainly; is not that the very object of com- 
merce? 

The Chairman. As a farmer I can assure you that sometimes the 
fertilizer fools folks as well as advertising. 

Mr. Westerfeld. If we were to look down or frown upon adver- 
tising or cease to regard its merits, then we would be practically in 
the same position that is worrying us today. A question was asked 
this morning as to what would happen if all the millions of dollars 
spent for advertising were no longer spent? I know what would 
happen. We would sink into a state of stagnation. 

Mr. Decker. We were told that China was in that position itself 
because of lack of preparedness. 

Mr. Stephens. 1 would like to suggest to the witness that the 
output of a factory, enlarged through advertising, makes produc- 
tion much cheaper. For instance, a factory turning out 10,000 pack- 
ages of oatmeal finds it is at a great deal more cost per package than 
the factory which turns out 1(W,000, so that as advertising increases 
the output the cost of production decreases. 

Mr. Decker. Do you sell more oatmeal for a dime than you do 
of rolled oats? 

Mr. Westerfeld. Yes, sir — ^you mean more quantity for a dime? 

Mr. Decker. Yes. 

Mr. Westerfeld. Yes, sir. 

Mr. Decker. You mean you can not sell as much oatmeal for a 
dime as you can rolled oatsi 

Mr. Westerfeld. Will you please restate your question? 

Mr. Decker. If you still have the old-fashioned oatmeal in bulk, 
can not you get more oatmeal for a dime than rolled oats? 

Mr. TV'esterfeld. A trifle more. If I sell it in bulk, then I sell 
2 pounds for 10 cents, whereas I believe the package will weigh 
about a pound and three-quarters. 

Mr. WiNSLOw. Do you not spend the difference in gas to heat it 
up and cook it? 

Mr. Westerfeld. No, sir; we take it for granted both are of like 
nature. 

Mr. WiNSLOw. When a person buys the old-fashioned oatmeal it 
takes longer to cook it than rolled oats? 

Mr. Westerfeld. I think you have reference to corn flakes or pre- 
pared oats. You mean, if 1 understand you aright, the question of 
weight. 

Mr. Decker. I am getting at the question of oatmeal that is not 
advertised and has no name on it, but which is just the old-fash- 
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ioned rolled oats and the same brand, whatever it is, that is in 
the box, and fixed up nice and has printing on the box and on the ' 
paper that is around the oats; I want to know which you sell more 
of for a dime? 

Mr. Westerfeld. I sell most in bulk. Permit me to elaborate 
upon that. Yet, while I answered that truthfully, it is misleading, 
for the reason 

Mr. Stephens. You do not charge for the holders — ^the boxes, etc. ? 

Mr. Westerfeld. I give about the same amount for the same price, 
whether advertised or not, when I sell it in packages. 

The Chairman. The cost of putting it in the bbx takes up some 
of the cost? 

Mr. Westerfeld. Yes, sir. 

The Chairman. What proportion of the cost of a pound or a 
2-poundpackage does the boxing or package constitute? 

Mr. Westerfeld. I can not say, because I am not familiar with 
that. 

Mr. Decker. Let me ask another question. Is not the effect of 
this, as Mr. Stephens says — ^this advertising — ^to increase the out- 
put of some factories? That man keeps on manufacturing more of 
his product, and extends over the whole country, and naturally, then, 
is it not a fact that there will be fewer men in that business of 
manufacturing rolled oats or oatmeal ? 

Mr. Westerfeld. Not necessarily. 

Mr. Decker. If the advertising increases the output, and this 
fertilizer, as we call it, makes it go, the more that they buv from 
him, the fewer men who will be in a business the same as his? 

Mr. Westerfeld. Not necessarily. Let me ffive you not a theory, 
but a practical experience. Take, for example, the largest manu- 
facturer of rolled oats^^ 

Mr. Decker. Of course, that would be true to a limited extent. 
It might be true that more' people will eat these cereals. 

Mr. Westerfeld. The Quaker Oats Co. advertised extensively the 
merits of Quaker Oats. Incidentally it advertises any other rolled 
oats, because the wholesome quality attributed and claimed for 
Quaker Oats might rightfully oe attributed to other clean whole-= 
some oat^, manufactured by the same methods. It has been my 
experience, notwithstanding the tremendous advertising of Quaker 
Oats, that I am selling National Oat^ Purity Oats, and I am selling 
another brand of oats, thr^ competing brands which are not ad- 
vertised along with Quaker Oats, and if there is any particular 
incentive which has existed at times during my experience as a re- 
tail grocer, I have sold more Of the other brands than I did of 
Quaker Oats, and in this connection I want to grve you the incentive 
that exists and Show yon hbw it affects merchandising. Quaker 
Oats was being advertised at a lower price than I thought it should 
have been sold. I had to meet that competition or stand in the eyes 
of my customers as one who held them up or charged them more 
than they should pay. I did not for a moment refuse to meet the 
competiteon, but I endeavored to use my best talents as a salesman^ 
and instructed my clerks to do likewise, to substitute something 
else. I knew we had an article which we could conscientiously 
recoininend to our customers ahd sell at 10 cents, whereas Quaker 
Oats, in order to meet competition, had to be sold at three boxes for 



Digitized by VjOOQIC 



EEGULATION OF PBIOES. 137 

25 cents, did not pay for the actual cost of distribution. I sub- 
stituted something else. I still kept, but did not sell Quaker Oats. 
That is precisely the Condition the manufacturer finds himself in. 
If this promiscuous price cutting is permitted to so on unchecked, 
you will find many manufacturers sorely pressea and facing the 
commercial graveyard. 

Mr. Decker. Hx>w Iom has it been since the decision was handed 
down by the Supreme Court? 

Mr. Westerfeld. The decision alone does not aflfect us. We want 
to call to your attention this: The decision is only an incident. 
Manufacturers like the Kellogg Com Flake Co. for years endeavored 
to maintain prices on their products, and they have been affected 
by the decision, because they have been warned that if they continue 
to maintain prices on their products they may be subjected to serious 
court proceedings. 

Mr. Decker. Do you know many of these people who have failed 
since the change in. policy ? 

Mr. Westerfeld. Not necessarily failed. It is not necessary to go 
to the wall in order to, feel an unfair condition. It is not always 
necessary to do that. We should not wait until a firm is forced 
to the wall, but they are laboring under a disadvantage. Since the 
decision the Kellogg Toasted Com Flake Co. was citea to appear in 
the Federal Court for endeavoring to maintain prices, and while 
no decision has been rendered, they were not enjomed by decree to 
cease maintaining the prices, yet they had to come to a voluntary 
understanding to cease endeavoring to maintain prices, else face 
serious court proceedings. On the other hand the v ery same ques- 
tion was involved elsewhere. When the Cream of Wheat Co. re: 
fused to sell to the Atlantic & Pacific Tea Co., because they cut the 
prices below a reasonable margin, cutting it below the price for 
which the retailer could buy it, the Atlantic & Pacific Tea Co., in 
the State of New York, sued the Cream of Wheat Co. because 
they refused to sell to the Atlantic & Pacific Tea Co., and the court 
held that the Cream of Wheat Co. had a perfect right to refuse to 
sell to them. Here are two decisions absolutely contradicting each 
other. 

In the absence of legislation such as we demand, such will con- 
tinue to be the case. In the State of Ohio we have a manufacturer 
threatened with court proceedings with a ppssible heavy fine if he 
engages himself with the problem of price maintenance, and in the 
State of New York a distributer bringing suit against a manufac- 
turer, practicing the very same thing that was endeavored to be 
practiced by the Kellogg Toasted Com Flakes Co. in Ohio, and in 
New York the courts have held it is all right, where in Ohio the 
court held otherwise. 

Do you not agree with me it is necessary to do something to 
correct such a situation? 

Regardinff this bill pending before you, let me remind you of 
something else : Eesale-price maintenance would remedy price cut- 
ting, would prevent discrimination in favor of a, few large buyers 
as against the many smaller dealers; would prevent deception of 
public by certain cut-price advertisements ; would protect the ad- 
vertising manufacturer against having the cut-price dealer assassi- 
nate the popularity of his product; prevent the smaller dealer froni 
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being driven out of business ; curb monopolistic tendencies of mail- 
order houses, department stores, and chain-store systems; should, 
in order to be effective, contain specific provisions prohibiting the 
giving of trading stamps, coupons, premiums, or other gift schemes, 
with any price-protected articles. AH of which has my unqualified 
support, for I consider these results of equal benefit to manufacturer 
wholesaler, retailer, and consumer. In addition, the manufacturer 
would endeavor to improve, or at least maintain the quality of his 
product. This, without increase in price, as competition would exist 
possibly to a greater degree than at present. Manufacturer -and 
dealer alike would strive to give better quality and better service 
rather than endeavor to gain control of the market by killing off 
competition as is now frequently the case. 

The incentive on the part of the dealer to ask abnormal profits 
on unknown merchandise as a means to reimburse himself for losses 
sustained in price cutting on popular articles would no longer exist. 
On the other hand, every article would be sold on its merits, and 
unknown unprotected articles, if possessed of quality, would in all 
probability be offered at their actual value; that is, at lowest pos- 
sible price as a trade winner. 

Mail-order houses, department stores, and chain-store systems are 
drivinc smaller dealers otit of business by indiscriminately cutting 
prices Delow cost on well-known merchandise, using this method as 
a bait to attract a deluded public to purchase big profit-paying mer- 
chandise of whose actual value the consumer is ignorant Since 
it is freely admitted that the cost of doing business is far greater in 
these larger establishments than in those of the smaller dealer, it 
follows that they reimburse themselves for any cut in price on well- 
known articles through the sale of less known, but big profit-paying 
merchandise. 

Resale price maintenance will — 

(1) Prevent a wideljr known article of quality from being driven 
off of the market. It is claimed that retail stores use well-known, 
nationally advertised goods, having a fixed price, as "leaders" in 
advertising. The "leader" is sold at an unusually small profit, at 
cost, or below cost. The handling profit soon becomes so small that 
retailers try to substitute some other article — something said to be 
" just as good " or " better," less known, and affording them a larger 
handling profit. In the end the manufacturer loses his distributers, 
and a good and deserving article practically disappears from the 
market. 

(2) Prevent monopoly being centered in mail-order houses, cata- 
logue housids, chain stores, department stores, and agencies. 

(3) Assure the consumer a standard of qualit;^ at a known price so 
that even the most ignorant shopper can not easily be defrauded. 

(4) Assure the retail dealer a fair profit, removing the uncertainty 
of fluctuating stock values and lowering his toll for doing business. 

(5) Tend to increase the number of retail distributers, so that con- 
sumers can buy goods in stores conveniently near their homes at the 
same price they would pay any reputable dealer in some neighboring 
town or in another section of their own city. 

(6) Encourage competition, not suppress it, if each of a dozen or 
more manufacturers of a given commodity are permitted to fix the 
price at which his article is to be sold to the consumer. It is claimed 
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that the most intolerable of monopolies are those where the price 
fluctuates in different sections, and where the discrimination in 
prices is used oppressively to annul competition. 

(7) Check the spread of the idea created by advertisements in city 
papers that things are cheaper in the city than in the small town. 

(8) Make it easier for manufacturers with small capital to enter 
the field and to compete successfully with monopolies. 

Mr. Stephens. Can you close in a few minutes? It is near & 
o'clock. 

The Chairman. What is the size of your establishment? 

Mr. Westerfeld. I have one store where I employ seven clerks at 
present. During the winter months when we are Dusier, I have more. 

The Chairman. You retail ? 

Mr. Westerfeld. Yes, sir. 

The Chahiman. You have had eight hours now of solid testimony, 
. more than any other cause that I know of, equivalent to eight sessions 
of the committee. To-morrow we will hear the lady. We will have 
some legislative business that we are compelled to attend to, and then 
we will hear this lady ; when we have disposed of the other business 
cVl our program, some of which is pressing and ready for the action 
of the committee ; then we will hear the other side. 

Mr. Westerfeld. Will it be possible to add a few words in the 
morning, Judge? 

The Chairman. Then we will hear the other side. Then, after the 
other side has been heard, if vou want to rebut it, you will have an 
opportunity to rebut it. In the meantime I would like each witness 
who has been examined to-day, when his remarks are sent to him in 
the form of the transcribed notes of the stenographer, to take that 
testimony and go over it and correct and revise it and extend it. You 
can enlarge your remarks as much as you please, but you must not 
eliminate any of the colloquy that is in there. 

Mr. Stephens. I should like to have consent that the witnesses 
who are here and have not been heard, be permitted to submit their 
statements in writing. 

The Chairman. Anybody having a statement prepared on the sub- 
ject can have it printed with the hearing. 

Mr. Stephens. There is a gentleman present, a Mr. Henry, whom 
I should like to have the committee hear for a moment or two. 

STATEHENT OF H£. SAUITEL C. HENBY, 508 SOTTTH SIXTT-THIBD 
STBEET, PHTLABETiPFTA, FA. 

Mr. Henry. I have a brief, Mr. Chairman, which I desire to file 
with your committee, and I do so, sir, in behalf of the National 
Association pf Retail Druggists. You probably recall I appeared 
before you before, and I simply take advantage of this opportunity 
to say to you that the National Association of Retail Druggists has 
not had occasion to alter its position as regards the Stephens price- 
maintenance proposition, and this brief which I believe will be more 
effective than anything I can say to you at the present time, when 
you have time to consider this by the full committee will, I think, 
very clearly set forth our position. This is signed by myself as 
chairman of the legislative committee and by Mr. Brokmeyer, 
counsel. 
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The Chairman. We exceedingly regret at this time we have no 
opportunity to cross-examine you, but are exceedingly pleased to get 
your brief. 

(The brief referred to is as follows:) 

Washington, D. C, May 29, 1916. 
Hon. William O. Adamson, 

Chairman House Interstate and Foreign Commerce Committee, 

Washington, D. C, 

Dear Sib: The undersigned, on behalf of the National Association of Retail 
Druggists, respectfully submit the following brief in relation to H. R. 13568 
for the consideration of the members of yoiir honorable comtnittee : 

For 18 years the National Association of Retail Druggists, representing the 
retail drug trade of the United States, has advocated legislation to prohibit 
predatory price cutting and to authorize the standardization of resale prices. 
It stands to-day in relation to this subject where it stood in the beginning. Its 
convictions on the subject have been more and more strengthened with the 
progress of time and events. These convictions rest on a sound foundation, 
predicated no less on the interest of the consumer than on that of the producer 
and distributer. The position of the National Association of Retail Druggists 
Is perhaps as well expressed in the following majority report of the committee 
on maintenance of resale prices of the United States Chamber of Commerce^ 
signed by Mr. James F. Flnneran, among others, as a representative of the 
National Association of Retail Druggists, as In any other language : 

Rights restricted. — " Your committee Is convinced that legislation permitting, 
the maintenance of resale prices under proper restrictions on Identified mer- 
chandise, for voluntary purchase, made and sold under competitive conditions, 
would be to the best Interest of the producer, the distributor, and of the pur- 
chasing public or consumer.'V 

In the foregoing report, Mr. Finneran, as chairman of the executive com- 
mittee of the National Association of Retail Druggists, subscribed to an ex- 
pression clearly committing not only the Chamber of Commerce of the United 
States, but the National Association of Retail Druggists as well, to the principle 
of resale price standardization under proper restrictions. 

Emphasis should be laid on "proper restrictions." The error too commonly 
made by those who have not given the subject careful study Is their assump- 
tion that the Stephens bill Is a " price-fixing " measure, pure and simple. They 
have jumped at the conclusion that the advocates of the Stephens bill ask for 
the authority of law to fix prices arbitrarily and absolutely, without due re- 
gard for the Interests of the consumer. This is far from the fact. The truth 
is, in the last analysis, that a wise resale price standardization law would sub- 
serve the interests of the consumer as much if not more than the welfare of 
producers or distributers. It is self-evident : 

First. That predatory price cutting tends to substantially lessen competition. 

Second. That predatory price cutting by lessening competition tends to create 
a monopoly. 

Third. That the effect of predatory price cutting is restriction and restralmt 
of trade. 

Monopoly results, — Standard Oil need only be recalled to furnish a con- 
crete example demonstrating conclusively that competition was destroyed by 
predatory price cutting ; that while the consumer temporarily enjoyed the bene- 
fit of prices made so low as to drive competitors of Standard Oil out of business, 
the consumer In the end found himself at the mercy of the Standard Oil 
monopoly. 

Predatory price cutting must logically and Inevitably result In subjecting 
the consumer to a retail monopoly by driving out of business the small re- 
tailers of Identified merchandise who can not compete with the large de- 
partment stores or chain stores so long as these latter stores are permitted to 
retail stardard articles at, near, or below cost to lure unsuspecting con- 
sumers Into their stores for the purpose of selling unidentified merchandise 
at prices far more than sufficient to cover their losses on sales of Identified 
mechandlse. Not only Is the small retailer thus driven out of business, but 
the producer as well, because the small retailer will not handle his goods 
unless he can sell them at a reasonable profit, which he can not do while the 
department and chain stores retail them at, near, or below cost. Consequently 
the sale of identified merchandise is not only restricted more and more in 
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this manner but the production as well. With production and sale concen- 
trated more and more in the hands of the few, who can deny that the con- 
sumer must in the end submit to extortionate prices? 

Nor should the considerations of quality and service be overlooked when 
considering the best interests of the consumer. The number of bills pending 
before the House Interstate and Foreign Commerce Committee this very mo- 
ment, designed to prevent fraud and cheating in interstate commerce, is the 
best evidence of th6 tendency of the times. The quality of merchandise and 
the service furnished the consuming public can never be promoted by the 
to^^rance of predatory price cutting and the prohibition of resale price stand- 
ardization under proper safeguards. The lawmakers of the land, uninten- 
tionally, of course, place a premium on substitution, deception, and swindling 
in every conceivable form of the consumer so long as they fail to prohibit 
predatory price cutting and authorize standardization of resale prices prop- 
erly safeguarded. 

The consuming public is not only being deprived more and more of the bene- 
lits of new and better products through the destruction of an adequate in- 
centive to invent or devise them, but the public generally must suffer in pro- 
portion as production and distribution are concentrated in the hands of the 
few. City, State, or the lesser political subdlcvisions, must experience a 
shrinkage in revenues from the taxation of stocks and individual property 
owners must more and more find their stores untenated. Empty stores mean 
empty hands and empty hands mean empty mouths. Therefor-e, the citizens 
of this country neither individually nor collectively can benefit from the 
tolerance of predatory price cutting or the denial of proper resale price 
standardization. 

General welfare. — ^Wlse statemanship, of course, regards all of the units of 
civil society and can not properly provide for the interests of any without 
safeguarding the welfare of all. Congress could not if it would and would 
not If it could so legislate as to benefit the consumer at the expense of the 
distributor or producer, or benefit the distributor or producer at the expense 
of the consumer. The Interests of all are so closely interwoven that they are 
mutually dependent One can not thrive at the expense of the other com- 
mercially, socially, or any other way. 

Mt, Justice Holmes, conceded to be one of the most learned and righteous 
jurists who ever officiated as a member of the Supreme Court of the United 
States, well considered the relative Interests of all In the celebrated case 
of the Dr. Miles Medical Co. v, John D. Park & Sons Co. (220 U. S., 502-521). 
In part he said: 

"I think that at least It Is safe to say that the most enlightened judicial 
policy Is to let people manage their own business in their own way, unless the 
ground for Interference Is very clear. What, then, Is the ground upon which 
we Interfere In the present case? Of course. It Is not the Interest of the pro- 
ducer. No one, I judge, cares for that. It hardly can be the interest of subordi- 
nate vendors, as there seems to be no particular reason for preferring them to 
the originator and first vendor of the product. Perhaps It may be assumed to 
be the Interest of the consumers and the public. On that point I confess that 
I am in a minority as to larger Issues than are concerned here. I think that 
we greatly exaggerate the value and Importance of the public of competition in 
the production or distribution of an article (here It Is only distribution) as 
fixing a fair price. What really fixes that Is the competition of conflicting de- 
sires. We, none of us, can have as much as we want of all the things that we 
want. Therefore, we have to choose. As soon as the price of something that 
we want goes above the point at which we are willing to give up other things 
to have that, we cease to buy it and buy something else. Of course, I am speak- 
ing of things that we can get along without. There may be necessaries that 
sooner or later must be dealt with like short rations in a shipwreck, but they 
are not Dr. Miles* medicines. With regard to things like the latter. It seems to 
me that the point of most profitable returns marks the equilibrium of social 
desires and determines the fair price in the only sense In which I can find 
meaning In those words. The Dr. Miles Medical Co. knows better than we do 
what win enable It to do the best business. We must assume Its retail price 
to be reasonable, for It Is so alleged, and the case Is here on demurrer, so I see 
nothing to warrant my assuming that the public will not be served best by the 
company being allowed to carry out Its plan. 

" I can not believe that In the long run the public will profit by this court 
permitting knaves to cut reasonable prices for some ulterior purpose of their 
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own and thus to impair, if not to destroy, the production and sale of articles 
which it is assumed to be desirable that the public should be able to get. 

" The conduct of the defendant falls within a general prohibition of the law. 
It is fraudulent and has no merits of its own to recommend it to the favot* of 
the court." 

Rate cutting prohibited. — "An injunction against a defendant's dealing ia 
nontransferable round-trip reduced-rate tickets has been granted to a railroad 
company upon the general principles of the law protecting contracts, and the 
demoralization of rates has been referred to as a ^)ecial circumstance in addi- 
tion to the general grounds (Bitterman v, Louisville & Nashville R. R. Co.^ 
207 U. S., 205, 222, 224). The general and special considwations equally apply 
here, and we ought not to disregard them, unless the evil effect of the contract 
is very plain. The analogy relied upon to establish that evil effect is that of 
combinations in restraint of trade. I believe that we have some superstitions 
on that head, as I have said; but those combinations are entered into with 
intent to exclude others from a business naturally open to them, and we un- 
happily have become familiar with the methods by which they are carried 
out. I venture to say that there is no likeness between them and this case 
(Jayne v. Loder, 7 L. R. A. (N. S.), 984), and I think at my view prevails in 
England (EUiman Sons & Co. v. Carrington & Son, 1901, 2 Oh., 275). See- 
Garst V. Harris (177 Mass., 72, and Garst-i?. Ohnrles, 187 Mass., 144)." 

Thus, it will be seen, Congress has already placed the sanction of law upon 
price maintenance, and the courts have sustained an application, or bill, for an 
injunction to prevent the cutting of a reduced-rate railroad ticket so as to pre- 
vent demoralization of rates. To be sure, those citizens who in times past exer- 
cised the privilege of purchasing cut-rate railroad tickets, many of them because 
their circumstances compelled them to do so, no longer enjoy that privilege, and 
they — ^the consumers — are losers by that much. Congress and the courts well 
understood that this would be the result, but they decided that although such 
consumers would lose, the vast majority of citizens, and even those who pur- 
chased cut-rate railroad tickets formerly, would gain by prohibiting demorali- 
zation of rates by cutting them, because the railroads could furnish the public 
a safer and better service with a reasonable profit than they could without it. 

Labor price maintenance. — ^And again. Congress has recognized the right to 
maintain prices in exempting labor, agricultural and horticultural organizations 
from the provisions of the antitrust laws prohibiting price fixing, with the result 
that labor unions fix the price of union labor which all employers of union labor 
must pay and all consumers or Users of the services of union labor must pay. 
Because the antitrust law in its preamble declares that labor is not a com- 
modity or article of commerce does not alter the fact that it is something quite 
as much of necessity and value in the everyday activities of life and is used 
quite as often as any commodity or article of commerce. Indeed, it can not be 
denied that it is far more indispensable than any commodity or article of com- 
merce and affects more vitally the interests of the consumer than any commodity 
or article of commerce. Yet, as stated, Congress has placed the sanction of law 
upon the fixing and maintenance of the price of labor, and the fixing and main- 
tenance of the price of labor, too, by combinations of individuals. 

There are no restrictions against such combinations to fix prices, such as are 
contemplated by the Stephens bill and the majority report of the committee on 
resale price maintenance of the United States Chamber of Commerce. No pro- 
visions safeguarding the public welfare against monopoly or insuring the public 
the benefits of competition are to be found in the antitrust law relating to labor, 
agricultural, or horticultural organizations such as are incorporated in the 
Stephens bill and the majority report of the committee on resale price mainte- 
nance of the United States Chamber of Commerce, which was adopted on the 
15th instant by more than a two-thirds majority of all the boards of trade, 
chambers of commerce, and other business organizations voting, constituting 
approximately 400 of the representative business organizations of the country. 

Advantages to consumer. — Some of the advantages to the consumer from legis- 
lation authorizing resale price standardization under proper safeguards have 
been enumerated. Some of these advantages and others are incorporated in a 
summary which appears in the majority report of the committee on resale price 
maintenance of the United States Chamber of Commerce, as follows : 

"The advantage to the consumer in buying merchandise (identified) whose 
quality and whose condition of sale are protected by the producer are many. 
Only a few can be cited here — 

"1. The consumer is insured a maximum of return for a known outlay. 
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"2. He is at once able to assign responsibility for causes of dissatisfaction 
and to give credit for satisfactory services. 

" 3. Hie is able to avoid the goods if they do not satisfy him. 

*' 4. He secures the social advantage growing out of adequate induc;ements to 
inventors to produce new goods." 

Competition, — As to competition, the majority report referred to says: 

" Competition may result either in a lowering of prices, all other factors re- 
maining unchanged, or in giving greater value, service, etc., for a standard, 
generally accepted price. The former is price competition and the latter may 
take the form of quality competition, service competition, etc. Judge Ellis said, 
in Fisher Flouring Mills Co. v, Swenson: 

" ' The true competition is between rival articles, a competition in excellence, 
which can never be maintained if, through the perfidy of the retailer who 
cuts prices for his own ulterior purposes, the manufacturer is forced to com- 
pete in prices with goods of his own production, while the retailer recoups 
his losses on the cut price by the sale of other articles at or above their reason- 
able price. It is a fallacy to assume that the price cutter pockets the loss. 
The public makes it up on other purchases. The manufacturer alone is In- 
jured, except as the public is also injured through the manufacturer's in- 
ability, in the face of cut prices, to maintain the excellence of his product. * " 
Respectfully, 

National Association of Retau. Dbuggists, 
By Samuel C. Henby, 

Chairman Legislative Committee, 
Eugene C. Bbokmeyeb, Counsel, 

V 

(Whereupon,' at 5.55 o'clock p. m., the committee adjourned until 
to-morrow, Wednesday, May 31, 1916, at 10 o'clock a. m.) 



CoMMrrTEE ON Interstate and Foreign Commerce, 

House of Representatives, 

Wednesday, May SI, 1916. 

STATEMENT BY THOMAS LATHAM, 1309 THIBD AVENITE, 

NEW TOBE. 

Mr. Latham. Mr. Chairman and gentlemen of the committee, I 
am a retail druggist and have been m that business in New York 
for many years. I have seen much of the development of the cut- 
rate principle as applied to the drug business and I have, unfortu- 
nately, participated to a considerable extent in the cut-price system 
of business suicide. So general has the cut price in drug stores be- 
come that, in New York City at least, many articles advertised at* 
25 cents are sold regularly in practically all stores at 21 cents and 
the price is not considered a " cut price " miless it is as low as 17 
or 18 cents. 

1 speak purely as a retail druggist who sells many articles at cut 
prices — at prices below the margin of profit necessarjr to pay rent, 
lights, and clerk hire. In other words, I sell many articles at a loss. 
Naturally I do not sell these articles except when I have to and 
unless there are frequent calls for these articles, calls so insistent that 
they must be filled and for which a substitute will not be accepted, 
I do not buy goods widely sold at cut prices. 

One whole side of my store is given up to articles that I am selling 
at such a close margin that they yield no profit. I am compelled to 
make my profit on other goods. That is, I make one side of my store 
yield a profit above the normal to make up for the loss suffered 
on the other side. I am robbing Peter to pay Paul, and very often 
Paul does not get his full pay. 
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That is an unsatisfactory way to do business. It is not sound. It 
does not enable me to render the service to my customers that I 
would like to render. It provokes countless ar^ments and explana- 
tions. Often these explanations do not explain. I am often asked 
why I can't meet the cut price of a big store when this cut price is 
often actually below the wholesale price. If I make this explana- 
tion it is not believed and the customer not only thinks I am a 
robber and a thief but he thinks I am a liar as well. 

Many customers refuse to believe that a cut-rate store will habitu- 
ally sell goods at a loss. They imagine that the cut-rate store is 
able in some way to buy cheaper than I can or that the margin of 
profit on all articles sold in a drug store is so hi^h that a third of 
the price of the article can be lopped off and a big margin still be 
left. 

Yet I know that many articles are regularly sold by certain chain 
drug stores at a loss, at least considerably lower than I can buy 
theim and lower than salesmen will admit to me that the chain stores 
can buy them. In this way the reputation of the goods is damaged 
and the reputation of every small retailer also suffers, for he is made 
to appear to be demanding an exorbitant profit. When he denies 
that there is any such profit his reputation for truthfulness suffers. 

The public would not suffer, in my opinion, by tlie maintenance 
of resale prices. In my own store I know that if I get a profit on 
standard goods I could and would lessen the profit on medicines and 
on articles not sold under special brand. I want and must have a 
profit on my business and pay for the time and thought I devote to 
it. I prefer, when possible, to sell standard goods, goods that bear 
the name and guaranty of the maker. But I seldom find that I can 
sell them at a profit and the better known they are the more certain 
that the price will be cut so low that there is not a living in handling 
them. 

The argument is frequently made, gentlemen, that one store be- 
cause of superior merchandising facilities can sell at a lower price 
than a less capable merchant. I tell you that, no matter how capable 
a merchant may be, no matter how superior his system of storekeep- 
ing may be, he can't sell goods below cost and make money. Yet 
the opponents of the uniform price principle try to make it seem that 
they can. 

We would all do business cheaper and more efficiently if we made 
a fair profit on everything that we sold. And the fact that the cut- 
rate store is not able to do merchandising cheaper than his neighbor 
is found in his resorting to cut rates as bait to hide the hook of 
high prices that his expensive system of merchandising compels him 
to demand. 

STATEMENT BY JOHN STEENECE, 299 WEST FOTTBTH STBEET, 

NEW YORK. 

Mr. Steeneck. Mr. Chairman and gentlemen of the committee, as 
I was unable to testify at tlie hearing on the Stephens standard price 
bill, May 30 and 31, 1 therefore submit the following brief : 

i am proud to say that I believe I am the first retailer in the city of New 
York to come out openly in support of the standard-price principle. As a 
delegate of the New York Retail Grocers' Association, I urge you to report 
the bill out of your committee for the following reasons: The independent 
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retail grocers have been unable to prosper upder present-day selling methods 
because of the unfair competition of chain, stores which cut the price on the 
nationally advertised goods to cost and even below cost, in order to lure the 
consumer to their places of business. This accomplished, they next try to sell 
them some of their own brands to make up the profit lost on the well-known 
merchandise. The independent retailer has no goods bearing his own trade- 
mark, consequently he Is In many cases driven out of business by this unfair 
competition. The chain storekeeper then withdraws most of the matlonally 
advertised merchandise and replaces It with private brands on which a large 
profit Is made — ^reaping his harvest after destroying his competitor's crop. By 
so doing the chain store will eventually have the entire market to Itself, and 
this country will see a retail food trust, which, to my mind. Is the worst kind 
of a trust — the most tyrannical and the hardest to dissolve. With its Inaugura- 
tion the special food preparations will disappear from the market. The maga- 
zines and newspapers will lose the advertisements which are necessary to keep 
down the price of these publications to the public. The magazines and news- 
papers are the poor man's literature, and without them his education will 
retrogress. • 

During the last 25 years the wages for labor have been doubled, but the 
price of the commodity In which this labor Is embodied has not. The people 
of the United States have never been fed as well, housed as well, and clothed 
as well as they are to-day. l?hey demand better service and require cleaner 
and more sanitarily packed food. For this reason a number of special food 
preparations have come on the market. 

The up-to-date storekeeper welcomes the branded article. It is more than 
half sold before the customer comes into the store. The retailer's responsi- 
bility ceases when he hands the customer what he asks for. The brand Is the 
customer's guaranty. If the goods are unsatisfactory, he won't blame the 
retailer — he will blame the manufacturer. Realizing this, the wise producer 
win aim at the maximum quality for the minimum price. What a foolhardy 
business policy it would be to place one's name on an Inferior article. 

The manufacturers of those goods can not deal direct with the consumer, 
but must distribute them through the retailer. He should be allowed to pro- 
tect the price on his goods, which Is difficult and Impractical under the 
preseht law. 

I ask your committee to show an Intelligent appreciation of and sympathy 
with the problems which confront us In business to-day. In the .name of the 
consuming public and Independent retailer I ask you to vote this bill out of 
your committee. 

STATEHENT BT EENEST A. BOETZEL, 2370 UNIVEESITT AVENITE, 

NEW YOEK CITY. 

Mr. BoETzia^ Mr. Chairman and gentlemen of the committee, 
the Metropolitan Association of Eeteil Druggists, comprised of 
210 members of the metropolitan district of New York City, beg to 
present the following comments on the Stephens bill : 

The passage of the Stephens bill would not only benefit the thousands of 
retailers and their employees, but would prove to be of a still greater benefit 
to the millions of consumers. 

Standard prices are just as important as standard official preparations of 
medicines or of food products. 

It does not exclude competition. There will be as much competition as 
heretofore, viz, A's liniment Is advertised to sell for 25 cents per bottle; this 
would not prevent B from selling his liniment for 20 cents. 

Under the present existing conditions some articles are sold at a loss and 
some at an exorbitant profit. The person not a user of the article sold at 
a loss does not li^now he Is paying for services which the customer who pur- 
chased the article at a loss should have paid. This Is a matter of the dealer 
robbing the purchaser on the price of one article for the benefit of the cus- 
tomer who buys something for nothing. 

No business man should have the power to rob one person for the benefit of 
another without their permission or knowledge. 

Respectfully submitted. 

(Signed) Ernest A. Boetzel. 

52641—16 10 
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STATEMENT BY J. M. KOHIMEIEE, 1011 THIED AVENUE, 
NEW YOEK. 

Mr. KoHLMEiEB. I am in the retail hardware business in New York 
and am president of the Metropolitan Hardware Association, com- 
posed of dealers in Manhattan, Brooklyn, Westchester, The Bronx, 
and Long Island, N. Y., and Newark and Hudson County, N. J. 
This organization has repeatedly passed resolutions indorsing the 
principle of price maintenance, and has specifically indorsed the 
Stephens bill. This action was taken after the matter had been de- 
bated earnestly and aft^r all the members had an opportimity to ex- 
press their opmions and after all had become familiar with the sub- 
ject. 

Mr. Chairman and gentlemen, the organization I represent is in 
favor of the Stephens bill, because we are for fair play for all. We 
are asking no special favors for ourselves. This is a question of the 
square deal, and it was clearly expressed some years ago by the Hon. 
Carl Schurz, so well expressed that I want to quote him. Mr. Schurz 
said: 

In the struggle of business competition there are two kinds of business policy 
which are indicative of the character of the business man and of the business 
he is engaged in. One is the narrow policy of underbidding in price, with the 
motto : " Cheap and nasty." This is the polic^r of the narrow-minded provin- 
cial who seeks his profit by means of petty cunning and appeals to a i)etty 
custom; a narrow, cowardly, short-sighted policy, overreaching itself by its 
own tricks. It may temporarily succeed, but will not long be able to hold the 
field, and limited success will make failure all the more certain. This is a 
policy which is unworthy of an honest, capable man and of an honest, capable 
people. 

The other is the policy of offering larger values, with the motto : " The best 
goods for a fair price." This is the policy of the business man of a wide out- 
look and a pride of character, of a man who studies the demands of the time 
with an open mind and seeks the best means to satisfy them, who follows the 
progress of invention and development of opportunities with a keen eye, and who, 
. with a liberal mind and a generous hand, makes art and science his assistants ; 
who wins an honest custom by honest dealing and who, with bold enterprise, 
ventures greater things where he has inspired confidence. That is, the policy 
of a people who aspire to build up their industry and trade on a great scale — a 
people possessing broad intelligence, and who understand how to use it — of a 
people who have confidence in their own strength and respect for their own 
character. That policy will conquer the world market and keep it. 

When Mr. Schurz delivered these words the Stephens bill had 
never been mentioned, but already the practices that have made such 
legislation necessary had begun to afflict business. The cut-price sys- 
tem of doing business has been developed until it is to-day a method 
of killing business. It must be checked if manufacturers are to be 
given the protection necessary to enable them to properly serve the 
public. The consumer gains an advantage by the wide sale of articles 
that he buys because a wide sale means enlarged production and 
therefore cheaper production. These advantages naturally reach the 
consumer in lowered prices for goods of high quality. 

The consumer is deeply interested in the success of the manufac- 
turer and of the merchant. Unless they are successful the consumer 
suffers directly. He can buy only cheaply when factories turn out 

§oods with the economical advantages that come from enormous pro- 
uction. The successful manufacturer benefits everyone who touches 
his products, either as a distributer or as a consumer, while the man- 
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uf acturer who fails causes widespread loss — loss to his employers, to 
the consumer, and to the entire population of the country. Prosperity 
of the producers, whether on a larm or in a factory, means prosperity 
for all, and there can be no economical advantage in a system that 
tends to increase the cost of production by limiting the output. 

When a price-cutting store begins using a standard, well-known 
article as advertising bait by selling it at c^ or below, no one profits 
except the unscrupulous merchant who is using the other man's repu- 
tatiop for his own gain. The consumer may make a gain of a few 
cents by buying that one article, but he seldom does this, and if he 
purchases any other article in the cut-rate store it is almost certain 
that he pays too much, that he loses what he gained on the well- 
known article and a little more. 

Rival dealers — ^the small retailers whose methods of business for- 
bid their selling ^oods below cost — ^naturally quit handling the goods 
on which there is no profit. When customers ask for it they are 
offered a substitute and are thus deprived of the opportunity of 
buying something they want, something they have perhaps learned 
by experience fills their needs. The retailer protects himself by 
droppmg the article used as bait by the cut-price store. The con- 
sumer has not even this slight protection, because the injury he 
suffers is different. 

I have known many instances in which price cutting has driven 
desirable articles out of the market. A few years ago a liquid 
stove polish was placed on sale. Its wholesale price was $2.25 per 
dozen, and it retailed at 25 cents per bottle. This was a satisrac- 
tory but not exorbitant profit. A department store, noticing that 
the new polish was in demand, began selling it' at 20 cents. A 
rival met the cut and reduced the price to 18 cents, and the first 
store dropped to 15. Regular dealers refused to handle it at a 
loss, the department stores tired of selling goods on which there was 
no profit, and the new liquid stove polish was killed. 

Had the manufacturer possessed large capital and nerve he might 
have made a successful fight. But he had iio money, only the 
formula for a preparation that quickly proved its merit, and the 
price cutters ruined his business for the slight advantage they 
gained. The public was the heaviest loser, because they lo5i some- 
thing that would have been a convenience, something they had 
shown they wanted. Recent commercial history can furnish many 
such examples. 

Manv hardware stores to-day refuse to handle the Gillette safety 
razor, because it is sold at cut prices in many stores or can be had 
at a reduction by buying coupons and trading them for the razor. 
The price on the Gillette was maintained for a long time with the 
result that more than 40 safety razors are on the market to-day. 
Some of them sell at $5, the price of the Gillette. Others sell at a 
lower price, some as low as 25 cents. Had the price cutters been 
successful in killing the Gillette business there would never have 
been 40 brands of safety razors on the market and shaving on 
trains would have remained a dangerous task and dining cars at 
breakfast time would not have the clean faces that they have now. 

There need be no fear of exhorbitant prices if the Stephens bill is 
passed. Competition is too keen to permit it. The manufacturer 
who puts his price too high, higher than the public believes the 
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article to be worth, will find that he has no market, that rival manu- 
facturers have taken his trade away from him by quoting prices 
that are fair. Similarly the retailer need not fear that the manu- 
facturer will raise his wholesale price until there is no profit to 
the retail merchant. Such a policy would be suicidal and would be 
promptly rebuked by the retailers. 

We believe the principles of the Stephens bill to be eminently 
fair, we believe it is sound economically and commercially, that the 
standard, imiform price is the just price, and we advocate the bill 
because we believe it will benefit all and injure no one but the cut- 
price tradesman. And he is not entitled to consideration. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
WaaJdngton^ D. (7., June i, 1916. 
The committee met at 10 o'clock a. m. for the purpose of resuming 
the consideration of the bill H. R. 13568, the chairman (Mr. Adam- 
son) presiding. 

The Chairman. The committee will come to order. Mr. Stephens, 
you may produce your first witness. 

STATEMENT OF lOtS. CHBISTINE FBEDEBICE, I^BEENLAWN, 
LONG ISLAND, N. Y. 

Mrs. Frederick. Gentlemen^ I am a household efficiency expert and 
investigator of consumer conditions. I am also the ccmsulting house- 
hold editor of the Ladies' Home Journal, the New York fivening 
Sun, Successful Farming, and many other publications. 

Honorable chairman and members of the Committee on Interstate 
and Foreign Commerce, I come before you this morning not in the 
interest of the manufacturer^ the wholesaler, or the retailer, but 
solely in the interest of the consumer. I am not representing any 
one group of women, but come to you to-day as a consumer who has 
made a special study of purchasing and home management among 
many groups, and who is to-day buying for a family of eight. I 
have also spoken before farmers' institutes in Illinois, Indiana, and 
Iowa, and I feel sure I know the buying problems of the average 
woman, both in the city and in the country. 

I shall attempt to show you gentlemen of the committee why, from 
this varied experience as a buyer, I believe that the proposed Stephens 
bill will promote the highest interests of the consumer and result in 
the most efficient and economical buying methods. 

The chief clause of this bill reads, " that it shall be lawful for any 
grower, producer, or manufacturer of a special trade-marked, branded 
article, to prescribe uniform prices to all dealers in this article. 
* * *." That is, the proposed bill advocates and concerns itself 
only with a fixed resale price on a trademarked, identifiable article. 
It does not bring up any discussion of fixed resale prices on any other 
classes of untrade-marked, unidentifiable products. It is therefore 
necessary, at the outset, to define and discriminate between trade- 
marked articles to which the bill relates, and imtrade-marked artides 
with which the bill has no connection. Before presenting my argu- 



Digitized by LjOOQIC 



REGULATION OF PRICES. 149 

ment, I wish to make this difference entirely clear — the difference in 
the mind and experience of the consumer between the trade-marked, 
identifiable article, and those products which do not bear a trade- 
mark or label, or which are sold to the consumer in such a manner 
that the consumer can not, from their appearance only, recognize ^ny 
peculiar or individual qualities which they may possess. 

I have, therefore, arranged this exhibit of concrete articles on the 
table before you to make the difference between the trade-marked 
product and the untrade-marked product doubly clear. Here, as you 
see, are two samples of butter. One is so-called " tub " butter and is 
merely 1 pound of butter lying on a wooden butter dish, as it was 
handed from the clerk; it bears no label, wrapping, or name, by 
which I can recognize its flavor or quality from any other dozen 
samples. But this second pound of butter is wrapped in paraffin 
paper, it bears a ^een label, and the name of the manufacturer. 
Golden & Co., so that I, as a consumer, could quickly pick out this 
pound of butter from others that might be offered me. Again, here 
I have two infants' shirts; one is without any means of identifica- 
tion ; the other bears a small tag with the word " Rubens," which is 
a trade-mark by which it can easily be identified and which stands 
for certain qualities in the mind of the consumer who buys it. Here 
are two pounds of coffee. * One is " bulk " coffee in a paper bag, the 
other is in a tin container, bearing a certain label, name, and complete 
trade-mark of the recognizable " White House " brand. Notice these 
two pairs of apparently, similar hosiery, both costing 25 cents per 
pair. One pair is utterly unknown to me, while the other has printed 
on the toe the trade-mark " Holeproof," by which I can recognize it 
at a glance. The same difference is true of these other articles, soap, 
cocoa, shoes, and satin — one article is unidentified, without a name or 
any credentials by which I can recognize it or its qualities; the other 
articles are all in some way trade-marked, or bear such labels and the 
names of the manufacturers who made them that I, as a consumer, 
can at once pick them out from other trade-marked articles of the 
same kind, as well as from all other similar unidentified articles of 
the same kind. 

The trade-mark, then, acts as a means of distinguishing one ar- 
ticle of a class from another article of the same class, as coffee 
from coffee, shoes from shoes. I shall reserve the great importance 
of this to the consumer until later in the discussion. In bringing 
the trade-marked article thus in direct contrast with the untrade- 
marked article I have not in any way implied that one is superior, 
or the reverse, to the other ; nor have I brought in the point of any 
difference in price which might exist between the two. I merely 
wished to show emphatically at the outset what a trade-marked 
article was, and how it was distinguishable in the eyes of the con- 
sumer. 

One of the gentlemen of the committee said yesterday that he 
was much more interested in how a fixed price on an identified 
article would affect the purchase of a plow or wagon or some other 
large investment costing $50 or more than he was in how a fixed 
price would affect a comb or toothpaste or some similar common 
article. I disagree with that gentleman. I believe, and I am sure 
the other members of the committee will agree with me, that it is; 
much more important to find out how this measure is going to affect. 
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the purchase of the one hundred and one articles which I, as a con- 
sumer, buy every dajr for my home and family than it is to consider 
the effect of this bill on the exceptional and unusual purchase. 
Where 1 family in 10 buys a wagon or a plow, once in 10 years, every 
family, gentlemen, is buying three hundred and sixty-five times 
three meals per day, as well as shoes, clothing, and furnishings every 
day in the year. Therefore, I believe that the consumer is most in- 
terested in now this bill will affect the purchase of every-day neces- 
sities which are common in all families in all sections rather than 
how it will affect what I may call the expensive occasional purchase 
of a special class of persons. Therefore, it is from these very homely 
articles of common necessity that I wish to conduct my point and 
illustrations. » 

Gentlemen, why is it that the woman consumer is especially inter- 
ested in any bill directing or modifying the buying of these conunon 
universal articles for the home? It is because women alone buy 
49.4 per cent of all merchandise for the home, and assist you men in 
buying 29 per cent more, so that the woman consumer is responsible 
for the purchase of 71 per cent of all merchandise. From an exten- 
sive investigation condxicted by the author and Prof. H. HoUing- 
worth, of Columbia University, it was found that women buy 48 per 
cent of drugs, 96 per cent of all dry goods, 87 per cent of raw and 
market foods, 48.5 per cent of hardware and house furnishings. I 
am here to also tell the dignified committee I see before me that 
women alone buy 11.2 per cent of all men's clothing without consult- 
ing them, and help them choose 22.9 per cent more. Therefore, even 
34 per cent of the dignified gentlemen whom I see facing me are 
rearing this morning socks and neckties and suits chosen for them 
by women. I say this only to emphasize the importance of the 
woman buyer, the importance of the universal consumer, who is the 
^(jman behind the pocketbook. 

You, as lawmakers, will see, then, the great need that you sur- 
round this consumer with such conditions as will make for her best 
interests and that will permit her to purchase and ^end the family 
income with the least extravagance^ the least inemciencyj and the 
least waste. I believe that a fixed price on an identified article is one 
of the chief means by which this most desired end can be obtained, I 
believe that the passage of this proposed bill will result in greater 
household efficiency in buying for the following reasons : 

1. It will help the consumer establish standards of value in all ner 
purchasing. 

2. It will guarantee to the consumer a continuance of these stand- 
ards once they are established. 

3. It will give wider distribution to more kinds of products which 
the consumer needs to purchase daily. 

4. It will save the consumer's money, because the identified article 
of fixed price will guarantee her a permanent, dependable supply of 
articles. 

5. It will especially benefit the farmer and the rural woman. 

6. It will make it possible for the home maker to practice more 
efficient, less wasteful, buying methods. 

7. It will guarantee to the consumer that the goods which she buys 
are made under honorable standards of manufacture and sanitation 
and of fair pay to employees. 
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Taking up point 1, how will a fixed price on an iden£ified article 
help the consumer establish standards of purchasing? Let us sup- 
pose, for the sake of argument, that there is no such thing as an 
identified article ; let us suppose that there is no article so wrapped, 
packaged, or labeled that the consumer knows its peculiar qualities 
when she sees it. How is she going to tell the characteristics of that 
article as to its weight, its wearing quality, its dye, or its purity ? 

If I have no means of identifying this pound of tub butter [point- 
ing to sample on table] , then each time I buy a pound of butter I must 
experiment, taste, test, and use it before 1 find out its flavor and 
quality. Without means of identification, I have no sign, no guide 
by which I can connect and recognize my previous buying experi- 
ences with this article. Or, here, suppose I this morning was offered 
in a store this pair of hosiery without any identifying label [holding 
up sample], how could I, tJef ore purchasing, judge of its fast dye, 
shrinking qualities, and wear? lit would Stke perhaps as long as 
six months of actual wear to find out if this were a good quality 
hosiery or the reverse. 

We will assume that I, the consumer, did purchase this unidentified 
hosiery six months ago, and that it has given satisfactory service and 
wear. Where am I helped in my future buying of hosiery ? Since 
this pair which gave good wear bore no identifying label, how will 
I be able to go into another store and purchase a pair exactly like it? 
In other words, each purchase of unidentified goods leaves the 
consumer exactly where she was at the previous purchase — ^that is, 
without any standard of value to aid her and make her more effi- 
cient in her future buying. Without identification, each purchase 
becomes merely a " guess," an experiment which never helps the con- 
sumer build up, in her mind, standards of value and quality. 
Further, if at the end of this six months' wear this pair of hosiery 
proved itself entirely unsatisfactory, then have I not, as a consumer, 
lost both time and money in making this experiment? Gentlemen, 
I ask you to imagine the time taking, wasteful results that follow 
where the consumer constantly buys only unidentified articles in all 
the departments of food, clothing, and fijrnishings? Standards of 
value are essential to economical purchasing, and no such standards 
are possible when the qualities of the goods bought can not be identi- 
fied in advance by the consumer. 

Now I do not want you to think that I, the consumer, take the 
attitude that all or most unidentiiSed goods are inferior, and that all 
identified, trade-marked articles are, simply because of the trade- 
marking, therefore superior. I do not believe this. Let us take this 
[illustrating] pound of loose or "bulk" coffee. Let us take this 
other pound of coffee in a container which bears a trade mark so 
distinguishable that even the 10-year son of any one of you could 
pick it out from a number of other cans of coffee as they stand on the 
grocer's shelf. Now I have no doubt but that this pound of unidenti- 
fied coffee in my left hand is just as excellent as this pound of trade- 
marked coffee in my right. Further, I have no doubt but that this 
bag of bulk oatmeal weighing about three 3 pounds is just as nourish- 
ing as the oatmeal in this carton weighing an identical amount. 

But unless I, the consumer, have some means of identifying this 
coffee in the bag in my left hand, how can I buy a similar pound, 
not only to-day in the same store in which I bought this but in 
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other stores, and on other future days? In other words, if this bag 
of bulk coffee is so excellent as I have found it to be, then I, as a 
universal consumer, want to be able to buy that identical quality and 
grade not only in this city of Washington but in Joplin, in Jackson- 
ville, or in Portland, Me., every day in the year. The unidentified 
article may be of even higher grade than the identified article, but 
this superior quality is valueless to the consumer unless she can 
recognize it and thus be induced to purchase it. The whole discus- 
sion between the unidentified article^ and the trade-marked article is 
solely this: that the qualities of the unidentifiable article are not 
recognizable, while the qualities of the trade-marked article are 
recognizable, and thus help to establish buying standards. 

It is often said— I believe even one of these gentlemen said in 
committee — that the trade-mark is not, or shoilld not, be a sign of 
superiority. I have already said that the trade-mark in itself does 
not indicate superiority. On the contrary, there are trade-marked 
articles of very inferior quality. I have found this true in the case of 
a well-known trade-marked underwear, which I have found uni- 
formly unsatisfactory. I have purchased this identified make for 
my children and noted after a short time that it split at the seams and 
developed holes in not to be expected places. But the trade-mark on 
that underwear is still most valuable to me, because it will act in 
future as a warning sign, so that I will never by any means purchase 
the underwear bearing that trade-mark again. 

The trade-mark is thus the consumer's signboard and is not only 
a means of identification by which I can recognize a superior product 
but also a means of identification of the inferior, undesirable product, 
which I have found it is not wise to buy. It is just because of this 
fact that the trade-mark reveals inferiority as well as superiority — 
that it is so vital and valuable to the consumer. If I find this recog- 
nized trade-marked coffee is one whose flavor we do not like, or 
which for some other reason is unsatisfactory to me, theil its trade- 
mark will enable me to refuse to purchase it again. But, whether it 
indicates quality or the lack of quality, the trade-mark is essential to 
intelligent buying because; 

1. It gives a standard by which the consumer can base future 



2. It tells the manufacturer's name. 

3. It states the place of manufacture. 

4. It indicates the weight, size, and price of this standard. 

I believe that I have 3iown you, and that every gentleman on the 
committee will now admit, the great importance of the consumer 
having standards of buying and the indispensable part that the 
trade-mark plays in determining those standards. But, you may say, 
what has the fixed price on a trade-marked article to do with the 
question? Is it not perfectly possible to have trade-marked articles 
serving as standards ail'd »yet have the price on these same articles 
vary or be cut or be changed as any dealer sees fit? This is the point 
which I here wish to elaborate and make cl^ar. I have tried most 
earnestly to show you that the trade-marked article, and the trade- 
marked artide only, enables the consumer to establish a standard of 
value by which to regulate her future purchasing. Now, that stand- 
ard of value in her mind is based not only on quality, wear, flavor, 
etc., but also on price. 
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Let us take an example, first j from this same coffee. We will assume 
that in my mind, as a consumer, I have come to regard this trade- 
marked coffee bearing this distinguishable label, with its peculiar 
aroma, etc., and costing 40 cents per pound, as my " standard " coffee. 
Next, we will say that this " Rubens " infant shirt, with its definite 
qualities of wear and style of make, at the price of 50 cents, has been 
taken by me as a "standard " from which I am able to grade all other 
makes or other unidentified shirts. In other words, I, as a consumer, 
can not take even a trade-marked article for a " standard " unless 
that standard gives me definite price as well as definite qualities of 
value. Definite price and definite qualities are inseparable in my 
mind. It is impossible for me to think of the standard qualities of a 
given article without at the same time thinking of the standard price 
of these same qualities. For instance, I say to myself, " I want to 
buy that coffee which has this peculiar flavor and which is so finely 
ground and which comes packed in this sanitary air-tight can, etc. 
And I must pay 40 cents for these qualities." On one hand, I see, as 
a consumer, a set of values which I desire, and, on the other hand, I 
see the cost of those values. To put it in equational form : 

Defiinite A qualities= definite B price (wear, sanitation, purity, 
flavor, size, weight). 

Now, as a consumer, I have a similar equation in mind in regard 
to every purchase, i. e., given a certain standard set of qualities, 
they must cost a certain standard price. If the right-hand side of 
this equation is changed, then I immediately thiiJk that the left- 
hand side must have been changed accordingly. To make the point 
even more concrete, if the price of this coffee is changed from 40 
to 30 cents then I immediately (and with reason) think that the 
corresponding qualities, which go with the price, have been lowered. 
In other words, if the consumer is to have a trade-marked article 
as a standard gauge in buying, then, that trade-marked article must 
have a fixed price to correspond in her mind with fixed qualities. 
Would it not be the utmost fallacy to say to the consumer, "here 
lis a coffee which has such and such standard qualities and in some 
stores these qualities are worth 40 cents and in other stores they are 
worth 30 cents, or again in some other stores they may, just lor a 
single day, be worth only 29 cents. Yet this exactly vthe condition 
in which the consumer is placed when price cutting is permitted on 
a standard trade-marked article. Can you, gentlemen, not see 
clearly how upsetting, how confusing such conditions are to the 
consumer, and how it is therefore impossible for her to keep before 
her true, dependable standards to guide her buying? 

There can be no such thing in the consumer's mind a^ a fixed value 
or scale of buying unless the prices of these values are also perma- 
nently fixed. 

But you may raise the objection and ask: Are not all prices sub- 
ject to fluctuations because of trade conditions, and must not the 
consumer expect prices on trade-marked articles to also fluctuate? 
I am sure you gentlemen see the distinction between true fluctuations 
of price owing to trade conditions, and a totally different and false 
fluctuation caused by the " cut price " on the trade-marked article. 
If, for example, the supply of sugar is restricted or there is an 
unusual demand in some quarter, as there was at the beginning of 
the war abroad, then the price of sugar may jump several cents 
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per pound, and the consumer will have to pay this; but this raise 
or lowering is universal to all consmners at the same period and 
over the whole country. That is a totally different situation from 
that fluctuation or "cut price" on a trade-marked article where, 
on the same day, nay, even in the same blocks, the same trade- 
marked article is sold at as many as four different prices. The 
false fluctuations of the cut price are not due to any market condi- 
tion whatsoever, but solely to the caprice or arbitrary ruling of some 
dealer. If the cut price on a trade-marked article represented a 
true, universal change in price owing to market conditions, I would 
accept the changed price shared by jiU consumers alike. But I 
point out to you that the cut price on a trade-marked article is not 
made because of the market, and the price is not the same to all 
consumers even on the same day or in the same section. This proves 
how wholly fictitious and arbitrary price cutting is. I could give 
examples without end of how a trade-marked article, such as 
Fownes's gloves or Ivory soap were sold in the same city on the 
same day at entirely different prices. Surely it can not be the 
market that is causing Mrs. Jones, in the upper end of the city, 
to pay 5 cents a cake for soap; Mrs. Smith, on the West Side, iO 
cents a cake, and Mrs. Brown, in the department store in the center 
of the city to pay only 10 cents — a " cut price " — for three identical 
cakes of soap, all upon the same day and within the same hour. No ; 
gentlemen, the "cut" on a trade-marked article is not caused by 
the market or in order to give the consumer a generous saving, but, 
in my opinion, it is only a bait or trap offered for a single day or 
even for a few hours to attract customers into the store that makes 
the "cut." It is most imfair, because if I happen to live in the 
north section I pay 8 cents; while, if I live in the west side of the 
same city, I pay 10 cents ; but, if I take the trouble to go down town, 
1 can get three cakes for 10 cents. In this way the cut price surely 
discriminates against some consumers in favor of others; and that, 
I believe, is one principle that you and those having at heart the 
interests of the consumer, are not in sympathy with, but to which, 
on the contrary, you are actively opposed. 

Moreover, gentlemen, when I buy a trade-marked article I buy 
more than the actual commodity itself. For instance, when I buy 
this can of trade-marked coffee 1 buy more than coffee; I buy coffee 
plus service and dependability. On the other hand, when I buy 
this pound of coffee I buy just coffee and nothing more. Let us 
see what difference that makes. In the first case, the manufacturer 
of the trade-marked coffee has gone to the expense of putting the 
coffee in an airtight can to preserve the aroma; this container was 

f)ackaged at the factory, weighed on an accurate scale, and is abso- 
utely clean and untouched by hands until I myself open it. In 
the case of the bulk coffee, no one has tried to conserve the aroma 
or keep the coffee clean; any clerk may carelessly weigh out the 
pound for me on scales which are perhaps inaccurate and " short." 
When I buy this " bulk " coffee I accept and take all those chances 
of less superior handling and inaccurate weighing; that is, I buy 
just coffee ; but when I buy the trade-marked container I buy coffee 
plus, and the " plus " is the most important thing to me as a con- 
sumer. Now let us see how price enters into these two cases — ^i. e., 
coffee and coffee plus. This poimd of bulk coffee in my left hand 
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is merely an unidentified staple. If the coffee market should be so 
affected that the price of coffee wholesale should come down, then 
I, the consumer, would expect to share in that decreased price and 

i)ay less for this pound of bulk coffee. But I would not ask to pay 
ess for this trade-marked coffee even if the market were down. 
Why? Because the manufacturer who is putting out this trade- 
marked coffee is not selling me only coffee, but m addition these 
other factors of sanitation, aroma, weight, standard quality, which 
I spoke of. Therefore the coffee itself is but a part or one of the 
things I buy when I buy trade-marked coffee. Therefore the change 
in market conditions should not affect the factor of coffee, since 
there are still the remaining factors of sanitation, weight, etc., which 
are still unaffected by any change in the coffee market itself. In 
other words, the standard fixed price of the trade-marked article 
must remain fixed in spite of changed market conditions, with few 
exceptions, because the price of the trade-marked article does not 
represent only the price of the raw material, but also includes the 
price of these factors — weight, sanitation, flavor, etc. — ^which differ- 
entiate the trade-marked article from the untrade-marked article, 
and which therefore make it a standard in the eyes of the consumer. 

I will make this point doubly clear by using the illustration of 
Karo sirup. This is a product, as you know, made from com and 
selling under trade-marked label for the standardized price of 10 cents 
per can. Now, the manufacturers of this product had worked for 
years to establish Karo a^ a standard article at a standard price of 
10 cents per can in the consumer's mind. But two years ago the war 
abroad boosted the price of the raw cornproduct unusually high. 
It would seem as if, therefore, the price of iCaro should have changed 
accordingly. But the position of the manufacturers was that Karo 
had become an establighed standard article at a standard price in the 
consumer's mind, and therefore, even at a loss to themselves, they 
decided to keep the same price to the consumer in order not to dis- 
turb the standards of quality and price they had taken such pains to 
establish. 

It is sometimes remarked that the trade-marked article "costs'' 
more. Here is a notable case of where the trade-marked article re- 
mained at the same former price, while the raw products of which 
the manufactured article was made soared in price. Indeed, it was 
a matter of comment both to the consumer and to the business world 
generally that in the recent soaring of prices of raw products due to 
war conditions the trade-marked articles kept their price level, while 
the bulk articles of the same class did not. In other words, sugar, 
flour, rubber, and com went soaring in price, but the trade-marked 
articles pf which sugar, flour, and com were made maintained their 
normal price level, thus proving the dependability and standardiza- 
tion of the trade-marked article. 

I ^believe that this is the place to pause a moment and take time to 
further show you that the advertised trade-marked article by no 
means always costs more, and also to point out the difference between 
trade-marked articles and advertised articles. I find the misappre- 
hension arises both in committee and elsewhere that every trade- 
marked article is also a widely advertised article. Now, from my con- 
sumer viewpoint any trade-marked article is that product which is 
so wrapped, packaged, labeled, and of such distinctive qualities that 
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I shall be able to recognize it when I see it. It might not be an adver- 
tised product at all. It might simply lie always in a store window 
or on the store counter. There are many such articles on the market: 
as for instance a certain trade-marked kind of ham, or butter, or pot 
of jam, or shoes may be clearly trade-marked and identifiable, ai;id yet 
none of these articles may be " advertised " to the consumer through 
the means of various periodicals. To illustrate, this [picking up] 
print of butter is clearly trade-marked and identifiable; yet I never 
heard of this brand and therefore infer that its sale must be confined 
strictly to Washington. It is therefore a trade-marked article but not 
a nationally "advertised" article like Ivory soap or Stetson hats. 
Any product which bears such a label and characteristics that it can 
be picked out by the consumer may be said to be trade-marked 5 all 
advertised articles are trade-marfeed, but not all trade-marked articles, 
are necessarily advertised. As a consumer I want as many articles as 
possible to be identified or trade-marked so that I can establish buy- 
mg standards. It is also a great help to the consumers of all sections 
to have more and more of these trade-marked articles become nation- 
ally advertised so that I can get them no matter where I happen 
to live. 

You may also ask. Why does the consumer not put her faith in the 
reputation of a firm or dealer, instead of in the standard of the 
trade-marked article itself? There are, without doubt, firms having 
the highest reputation like John Wanamaker and Marshall Field 
where I would buy even unidentified merchandise with confidence. 
But these stores are. only in two cities — ^how is it possible for 
consumers in all other cities and in lines outside 01 dry goods 
to establish standards unless they trust not to dealers, but U> the 
trade-marked article itself? Suppose I have established, through 
my residence there, confidence in the* quality of unidentified goods 
offered by certain firms in New York City? How will that help 
me to select goods when I am a visitor in Washington or Sioux City, 
Iowa, or whenever I happen to need to buy products in all lines in 
some other locality ? Or supposing the dealer in whom I had confi- 
dence fails, or a new management takes over the business, then I, 
the consumer, am again without standards of value. No; tKe only 
dependable basis of confidence is not in any dealer, but in the trade- 
marked guaranteed article at a fixed price which can be obtained 
by all consumers, in all sections. 

I heard one of your committee question the cost of advertising, and 
at this point I wish to take up the question whether or not the 
consumer pays unduly for the cost of the advertising which enables 
the trade-marked article to have the fullest national distribution. 
Does the consumer pay the cost of advertising? Now, since that 
gentleman is not here this morning, let me ask those who are present 
if you do not agree that the consumer pays for the salesman to bring 
the articles to the store? Does the consumer not pay for a letter 
which would tell her about this article? Does the consumer not pay 
for the store window in which those goods are displayed? I can 
not see the difference between a store window, a circular, a personal 
salesman or " advertising " which we may call a " paper salesman.'^ 
Formerly, when there were only a few periodicals, there was no other 
possible means of informing the consumer of what new products 
were being produced, except to send -a personal salesman to call at 
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the consumer's back door. The former plan necessitated the main- 
tenance of an immense stajff of traveling salesmen constantly travel- 
ing over the coimtry. These men certainly were a great expense, 
frequently treating a dealer in order to induce him to stock up, And 
employing various other costly methods of " setting them Up." To- 
day, owing to the great increase and circulation of publications, it 
is now possible, by using paid space in one issue of certain publica- 
tions, to talk to 1,000,000 consumers at a time, instead of maintain- 
ing a large and expensive staff of traveling personal salesmen. The 
one method costs no more than the other, J&equently the paper sales- 
man — '' advertising " costs less. It is only because we are not used 
to it, and because "advertising" is new, that we sometimes think 
that it is greatly increasing the cost of the trade-marked article. 

I have pointed out instances of where on a price basis only, the 
advertised trade-marked article costs less than the bulk article of the 
same kind. It is further true, that the advertised, trade-marked, 
article of well-established distribution costs the consumer less than 
even an inferior, unidentified article. This is because the wider 
distribution and long-continued sale of the advertised trade-marked 
article will have enabled the manufacturer to install such machinery 
and methods in his factory as to lower his producing cost, and thus 
sell his identified, advertised, trade-marked article at as low a price 
as even the competing " bulk " article. I point again to Ivory Soap, 
Walter Baker's Cocoa, and other advertised trade-marked products 
which have been exhaustively advertised for years, and which still 
to-day sell at a lower price or at as low a price as any competing 
" bulk " articles of a similar standard. 

And in conclusion of this point let me say that the consmner 
never need buy this trade-marked article if she does not choose to. 
If she does not wish to pay a few cents additional for the added 
qualities of standardization which some trade-marked articles will 
cost her, there is, and always will be, a great market of untrade- 
marked articles of all kinds at the same or sometimes at even a lower 
price. If I do not want to buy this White House Coffee, this 
Eubens Shirt, this Stetson Hat, this Skinner Satin, this Atwood 
Orapefruit, what can make me do so? I can always buy bulk 
coffee, imidentified shirts, hats, satin, and fruit by the gross, the 
bolt, or the box. But because some consumers prefer to buy the 
unidentified product is no reason why I, a discriminating consumer, 
shall have my standards shaken, or my confidence destroyed, by 

Permitting dealers to sell the trade-marked article at a cut price, 
prefer me trade-marked article of merit because it furnishes me 
a standard in buying; I ask you only to protect that standard for 
me, and to see that that standard is not violated by a cut price. 

Having thus shown you that only trade-marked products can be 
used as standards by the consiuner, and having shown how. the fixed 
price must form an inseparable part of that standard — ^let me take 
up point 2 in my argimient, namely, that the fixed price on an 
identified article will guarantee the consumer a continuance of those 
standards. I have already suggested that a fixed price is an indis- 
putable corollary of the fixed standard. But I wish to elaborate 
on this statement. Suppose that I, a consumer, have found this 
article. Ivory Soaj), to be that soap that I can identify easily, and 
which has the white soap' qualities that I prefer. I have always 
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Said 5 cents for this soap. Last week, on Friday, in a very large 
epartment store in New York City, I entered the store and found 
on the first floor a large sign saying, " Three cakes of Ivory Soap 10 
cents. Only six cakes to a customer. Special feature of our toilet 
sale." Now, you gentlemen would say that I, as a consumer, am 
going to save 5 cents; but I will tell you how I feel about that sale, 
and now I feel about every cut price on a trade-marked article. 
Gentlemen, permit me to use the expression, that I "feel sore" at 
my own retailer. Why? I ask myself whether he has not been 
overcharging me all alon^ for this product when he made me pay 
15 cents for soap which this sale offers for 10 cents. 

Again, here is another instance. I myself live in the famous cab- 
bage and pickle section of Long Island, 40 miles from New York 
City. I am also particularly interested in the problems of all 
coimtry women, and have for five years been experimenting with 
methods and household tools which shall lighten the burden of house- 
keeping, particularly for the rural woman. Now, it is always one of 
the chief problems of the country home as to how the family wash- 
ing can be done with the least amount of time and backbreaking to 
the woman. There are several excellent washing machines on the 
market, one a trade-marked make of wide importance. But what is 
the situation when I come to buy this washing machine, and when I 
tell other women to buy it? No two dealers, gentlemen, sell this 
washer at the same price. The price varies from $23 in "some loca- 
tions to $30 to $32.50, which is the price I was asked for it within 
5 miles from my own home. Now, when I find this out there is 
only one thing that I, as a consumer, can believe, and that is that 
there is unfairness and discrimination at some place to the consumer. 
Why should I, living in Greenlawn, pay $30, while another consumer 
living 10 miles down my same railroad has been asked only $27.50 
for it? (This discrepancy, I may say, is not due to transportation 
charges.) When I feel the effects of this kind of price cutting, I 
lose confidence in the manufacturer and retailer alike. I think there 
must be some trickery, and that the manufacturer is trying to juggle 
this standard, and " do " me out of some of the qualities I thought 
he promised to uphold. The cut price confuses my standards of buy- 
ing, and I question the whole honesty of the manufacturers or re- 
tailers who serve me. The cut price, to a degree, encourages the con- 
sumer in a low moral attitude toward all buying aftd selling, and this 
I believe, is a bad thing to encourage in a consumer. 

Further, what incentive has a manufacturer to keep up standards 
of quality on his trade-marked merchandise, when dealers are per- 
mitted to reduce the equivalent standard of price? Is it fair to the 
manufacturer to permit the price he has set to be cut, and at the same 
time expect him to supply the consumer with as high quality goods 
as before? Now, a fixed price on trade-marked articles will remove 
all incentive for a manufacturer to reduce the quality of his goods. 
The fixed price will also make me, the consumer feel, that the manu- 
facturer is going to continue to keep his word with me, and to stick 
by the price as well as the quality he originally offered me. 

Point 3. I say that the fixed price on trade-marked articles will give 
wider distribution to more kinds of articles that the consumer usually 
purchases. I am not looking at the matter from the standpoint of 
any grower, retailer, wholesaler, jobber, or mail order firm, or any 
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other particular line or division of selling; I am looking at it solely 
from the standpoint of the consumer who buys. I have found that 
no manufacturer is willing to establish standards for me, unless I 
am willing to assure him that he will have a distribution sufficient 
and prolonged enough to make the establishment of those standards 
worth while. 

Now, I can ^ve you one very good illustration of this point. I 
stated I lived m the country, 40 miles from everything, including 
electricity and gas, so my family must use oil for both lighting and 
cooking. Incidentally my work for the past five years has been test- 
ing household equipment, dishwashers, laundry devices, vacuum 
cleaners, and all labpr savers in housekeeping. 

Among other equipment I have tested probably eight different oil, 
gasoline, and vapor gas stoves within the last five years, and have used 
them for considerable lengths of time. About three months ago I heard 
of an oil stove with a particular kind of cone burner in the center, 
which vaporizes oil in such way that the results are comparable to 
commercial city gas. Where is this stove made? It is made in 
Chicago. I sent for this stove and after a thorough test I found that 
it was more clean and satisfactory, of hotter flame than I had ever 
thought any oil stove could give in the way of service and efficiency. 
Since my work is that of informing other women, especially country 
women, as to the best equipment that will help them in their work, 
I wrote to the manufacturers and said, "Gentlemen, what is your 
distribution of this stove, and can I jget it here in the East? " They 
wrote me and said they had no distribution in the East because 
the dealers there refused to carry it at a uniform price compatible 
with what the firm felt was a fair profit. They therefore entirely 
excluded the whole eastern seaboard from distribution of this meri- 
torious product. What was the result? Because dealers have cut 
the price or refused to carry out a fixed price on this trade-marked 
uniform product, I, the consumer, living at Greenlawn, or those liv- 
ing in Vermont, New Hampshire, and Alabama, or any section east 
of the Mississippi can not secure the stove unless we go to the in- 
convenience of waiting three weeks imtil it arrives from Chicago. 
Now, I could give you other concrete instances in which the con- 
sumer in certain sections is deprived of the use of many excellent 
articles because the conditions surrounding the selling in that dis- 
trict are such that the manufacturer can not afford to place it with 
the consumer. If these manufacturers could be sure that the price 
of their articles would not be cut then they would increase their 
distribution and thus greatly benefit the consumers by bringing 
more excellent articles into their homes. 

Point 4. A fixed reselling price on a trade-marked article will 
save the consumer money. In a previous example, I showed you 
how the repeated testing necessary to find out the standard of any 
particular article cost not only time and effort. I wish here to 
show you further that the permission of a cut price wastes the con- 
sumer's money. The great majority of retailers, fully 75 per cent 
of them from my experience, do not practice price cutting and do 
not attempt to use it as a bait for the consumer. I speak here only 
of that small minority of retailers who still cut price on these stand- 
ard trade-marked articles to lure the consumer into the store. Once 
the consumer is in, like the fly to whom the spider said, " Will you 
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walk into my parlor " — ^there is an end of the consumer just as there 
was an end of the fly. The consumer finds herself enmeshed in a 
web of unidentified untrade-marked merchandise which she is urged 
to buy. Thus her money is wasted and, literally, she is robbed. 
For every instance of " cut " on a trade-marked article is accom- 
panied with the offering; of lower-priced goods of unknown quality 
on which the dealer makes more profit — ^but on which the consumer 
wastes and loses money. 

Now, I want to tell you why I believe the retailer is so necessary 
to the consumer. I believe the retailer stands in relation to the 
consumer as an information bureau as to what she is going to buy. 
Gentlemen, I am very busy, and I have three .children and a farm 
to take care of. I have not time to make a special analysis of every 
food, every textile, and every household furnishing article that is 
going to be used in my home. I could not, if I lived to be 90, be 
able to become an expert in all these various really technical lines. 
Neither have other women the time. What can I do? I go to my 
retailer who is specializing in one line and consider him an informa- 
tion bureau who. is going to, with his fuller knowledge and length 
of practice in the industry, give me the benefit of his experience. 
Therefore, I believe the consumer needs the small retailer as against 
the large organization of cut-price stores, chain stores, and mail- 
order houses. Why? Because, gentlemen, the retailer, that little 
corner retailer, gives me quick service and delivery. He is the one 
to whom I can turn for the daily necessities of bread, butter, 
spools, tape, etc. He has a place in my daily life, and my daily 
purchasing. 

Gentlemen, suppose for the sake of argument, that there was no 
small retailer at my home in Greenlawn — and that is not a suppo- 
sition, it is the truth, unfortunately — which is 40 miles away from 
a large center, and 5 miles away from any trading center. What 
would be the result if I had not— as I have not — any small retailer 
in that town? Could I wait to get back a loaf of bread from a Chi- 
cago mail-order hoi^se? What would my family do if I had to have 
a spool of thread to sew their underwear with and had to send to a 
Baltimore bargain house for it ? Could I wait two weeks to get oil 
for the lamp or matches to light the lamp with ? 

Now, gentlemen, I live in the country. There is no retailer in my 
neighborhood, and I know from bitter experience that I am at a 
disadvantage. Yet it is impossible for the distant, far-away cata- 
logue house or the large city department stores to supply my daily 
needs ; and, as I told you at the beginning of this presentation, I am 
much more interested in my daily needs, 3 meals a day 365 days 
in the year, and tiie convenience or reliability with which I can buy 
them. Further, in the rural sections, and also particularly in the 
poor districts in the cities, the retailer " carries " the consumer. The 
retailer carries the farmer and he carries the poor immigrant and 
the small workman in the neighborhood. You know it is true. The 
little retailer gives credit and tides the consumer along, whereas the 
large store deals almost exclusively on a cash basis. We need a 
quantity of drugs and various supplies in our household. I sent to 
one of the large chain drug stores in New York City, and said, 
"I would like to open a charge account with you, in order that I 
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might have the convenience of ordering various drugs and similar 
supplies for my home." This firm of L^iggett & Co. gave me credit 
for two months, and then they wrote me a polite letter, saying, 
"Madam, we have decided to discontinue all charge accounts, and 
you will have to remit cash before we can fill your orders." In other 
words, that concern with a large, extensive organization was not 
willing to " carry " me even for a month, with my bank credit put 
before them. 

Tl^ese are some of the reasons why I believe the consumer needs 
the retailer — because the retailer " carries " the consumer, because he 
offers her quick service with respect to daily commodities, and be- 
cause he can be made a force for upbuilding and progress in that 
community. 

I have already given you my reasons as to why I believe firmly 
that the consumer must put her faith in trade-marked merchandise. 
If you agree that trade-marked goods are the greatest protection to 
the consumer because they furnish her standards, then it must follow 
that when she is urged to buy untrade-marked goods she is being 
urged to follow lower standards, and that when she is urged to buy 
unstandardized and unidentified products the dealer is trying to give 
her something not quite so good. I am sure that the members of this 
committee are familiar with the distinction between what is called 
a " private " brand and that which is a trade-marked brand. I will 
describe and illustrate the point. What is the difference between a 
"private" brand and a trade-marked brand? The private brand 
goods read something like this : " Lily Tomatoes. Packed expresslv 
for John Smith." The trade-marked brand will read : " John Smith's 
Tomatoes. Packed at Kidgeville, New Jersey. Weight, 14 ounces," 
and other particulars. 

Now, I want to bring this very clearly before you as to the differ- 
ence between the " private " brand and the trade-marked brand. The 
private brand is not packed by any one manufacturer, but is packed 
by any number of manufacturers which this one firm, John Smith, 
nxakes contracts with. For instance, suppose I am John Smith, and 
I wish to market canned tomatoes. I myself do not have a factory 
where I can tomatoes, but I say to you — ^Brown, and Jones, and Clark 
and any other dealers in various States — '' You pack so and so many 
tomatoes for me, and send them to me." When they come into my 
warehouse I will take the same kind of label and put it around the 
cans, and say, " Lily Tomatoes. Packed for John Smith " ; but that 
can does not tell you or the consumer where the tomatoes were packed 
or who packed them, nor the weight, nor any other distinguishable 
facts which will be of value to me, the consumer. In other words, 
m most private brands no one firm is responsible for the quality or 
other considerations or standards of the goods. 

This is a grave question. I have found, as I have said, that when 
a chain store or department store uses a standard article as a bait to 
get me into that store they fill up the rest of the order with the " pri- 
vate " brands packed for John Smith. Now, what does this result in 
to the consumer? Merely that by having the excess of the articles 
in the store " private " brands I am refused or prevented from know- 
ing the details of the manufacture, the sanitary conditions, or any 
other points about that particular "private" product. 

52641—16 11 
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Mr. Stephens. May I interrupt you? 

Mrs. Frederick. Certainly. 

Mr. Stephens. This is also another point which I suggest would 
be of great importance in connection with these private brands, and 
that is you never get the same quality at different purchases. For 
example, you buv a brand put up by one manufacturer to-day, and 
to-morrow he will give you the same brand put up by another manu- 
facturer, and they vary greatly in quality, or might vary greatly in 
quality. 

Mrs. Frederick. Exactly. For instance, this firm of John Smith 
might get some of my tomatoes packed for me in New JSrsey and 
some in Ohio and some in Delaware, etc., this year — certain A, B, C, 
D, and E men — and next year there will be perhaps more advanta- 
geous prices that another group presents to me, and I will have my 
tomatoes canned by X, Y, Z, and W ; also, since many of the factories 
in which the food products are made are oftentimes abroad, it is im- 
possible for me, the American consumer, to find out anything about 
the sanitary conditions of those factories. 

For instance, there is a very large firm — ^let us call it John Smith & 
Co. — who packed, or which has packed for him, practically every 
food article. Now, gentlemen, I was in the pure- food work for about 
four years previous to my taking up this particular consumer and 
household-efficiency line. I have visited factory after factory in this 
country, and, as I happened to live abroad for a number of years 
previously, I know something about the food-factory conditions 
abroad. 

What is the difference between a factory abroad and a factory here, 
or the unnamed factory here and that factory which you can go out 
and see, which is situated on such and such a railroad station and 
is known by name? Simply this: That m the unknown factory any 
kind of condition of manufacture and sanitation can obtain. The 
workers need not be clean ; they need not work any particular defi- 
nite number of hours; the peelings and slops of the tomatoes can be 
put into the cans; the children can be used to pick beans and hull 
them, etc.; whereas if I know the factory where those conditions 
obtain I, a consumer, can go with another group of consumers and 
insist that something should be done to remedy this condition. That 
is why the " private " brand is a menace to the interest of the con- 
sumer. 

Mr. EscH. When this committee had the pure- food and drug act 
before it some years ago I offered an amendment requiring the label 
to disclose the place of production or manufacture and the name of 
the producer, having particular reference to canned goods. It was 
defeated. My thought was with respect to that law, and I suggested 
it, that if the producer of the canned goods were compelled to put 
on the brand his name and his locality it would be an incentive for 
him to improve his quality, where when the order house buys the 
whole output his name does not appear and he loses that incentive. 
Is that your experience? 

Mrs. Frewerick. It is, exactly. I agree, and am proud to have 
agree with me this member of the committee, that when a manufac- 
turer puts his name on the product there are ninety chances to one 
that that product is going to be higher in quality and in standard 
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than the product on which there is no name and no definite in- 
formation. 

To go back a moment, as I said before, in discussing these " private " 
brands, it is my experience as a consumer that the large mail-order 
house, cut-price store, and chain store features a well-known adver- 
tised article as a leader and a bait. When I go into the store they 
are most anxious that I should purchase other things. You have 
heard of this, but I am telling it to you as the experience of an actual 
consumer. We know very well the the chain grocery stores; of 
course, they are not of the very highest standards in any respect. 
They will make a specialty of Baker's cocoa, three cans of Campbell's 
soup for a quarter, Dutch Cleanser, two for 10 cents, etc. Then, 
when I go into the store and give my order to the clerk, if I should, 
as I have done, say to the clerk, " I will take three cans of Campbell's 
soup for a quarter; I will take two cans of Dutch Cleanser tor 10 
cents," the clerk will say, " Madam, no tea or coffee to-day ? Nothing 
in the extracts or spices? " Why? Because their extracts and spices 
and baking powders and all those other goods are private brands, 
and I do not know anything about them^ and he will not tell me, and 
I can not find out what they are or where they are made, and there- 
fore I do not want to buy them. 

I believe that these price-cutting stores never fail to pick the best 
known and most widely advertised articles on which to cut prices; 
thus acknowledging on the one hand what they deny on the other — 
they acknowledge the practical value in dollars and cents of the repu- 
tation for standard quality and price; they deny on the other hand 
that advertising to the public is anything but an expense. In other 
words, they let the sincere manufacturer spend money to tell me his 
standard and his ideals at a set price and quality, and then when he 
has done this they publicly assault him and try to rob him as well as 
me, a consumer, of the benefits of this standardized fixed quality and 
price which is so valuable to me. I notice that they delight only to 
assault a price that is fixed, which proves to me that they are cutting 
prices only when they are convinced that the cut will cause a sensa- 
tion. They are destroyers, not builders. If there were no trade- 
marked, one-priced standards, they would be without any materials 
for sensation. I used to frequently weep tears at the noble attitude 
of " social service " claimed by these price cutters with but a single 
thought — ^that of supposedly reducing my cost of living, and I used to 
think of the supi)osea '' nobleness " of the transaction to the consumer 
that a cut in price gave him; that it was very desirable to save 3 
cents on a can of soup or 2 cents on tooth paste, or 43 cents on a pair 
of shoes. But why, gentlemen, limit these untold benefits and these 
wonderful advantages to the consumer to only one day in the week? 
If it is of such benefit to the consumer that he should have a cut 

Srice, let him have a cut price every day as well as Friday or Monday, 
'urthermore, if this price is economic with a fair margin to both 
dealer and consumer, why it is not available at every store in the land 
regularly ? And if the manufacturer has set the price too high why 
does the competitor not set a lower one and take his trade? As a 
matter of fact, that is what does happen. 

I want to say here, that I believe that no fixed price on a trade- 
marked article will make for exorbitancy. Do not forget that if 
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a manufacturer sets his price too high I do not have to buy it, and 
competition will step in and make it impossible for this manufac- 
turer to have a monopoly. There are always plenty of other articles 
on the market at a less price which I can buy if I choose to do so. 
The natural laws of trade tvill put on the market lower-priced arti- 
cles, but usually I prefer the higher grade and the higher price. If 
it is a patented article, priced exorbitantly, of which there is only 
one make, I usually find that it is not a very necessary commodity 
to my life anyhow ; and if it is necessary, then there are sure to be 
bther articles of that class under other patents at lower prices that 
will do. 

Grentlemen, I am quite sure that it is a most unwise thing for 
any manufacturer to place an exorbitant price on any article. It 
affords an enormous temptation for peoplfe to pirate or imitate what 
he has got and cut his prices. From my observation the wise manu- 
facturer, even with a patent right, puts only a fair profit on his 
merchandise because it would be better business to do it. His good 
will is protected better from price competition and imitation and 
his profit is kept more before the minds of the people when he sells 
a great volume. 

Here is an instance of this self -regulation of prices which came 
to njiy attention about two years ago. I repeat again that I am more 
interested in these common articles of daily living than in the ex- 
ceptional articles, and that is why I am using them constantly as 
illustrations. You gentlemen are at least indii^ectly interested in 
washing machines because you like to have clean linen. 

Now here is an instance of an identified article which the pro- 
prietors at first put on the market at an exorbitant price. It was 
a funnel-shaped vacuum machine with a simple tin cone. It was 
first sold at $3.50, which I admit was a very great overcharge, and 
which resulted in fat fees to agents over the country on a question- 
which resulted in fat fees to agents over the ocuntry on a question- 
able endless-chain plan. But this excess charge did not last long. 
A similar washer appeared on the market in about six weeks and 
sold for $2. Then one was sold for $1.50. The last I heard of it 
the price for the original washer had been reduced to the level of 
competitors' prices. The price for the original washer had been 
reduced to 79 cents and that is about all that it was worth— and I 
question if it was worth that! Now, if this article had originally 
been worth $3.50 with a service guarantee and the high standard, 
the price would still be $3.50. I believe, therefore, that a fixed price 
on a trade-marked article only rarely results in excessive priciB, and 
it usually suffers the consequences. The consumer does not stand 
for it long. The law of competition, I believe, is absolutely certain 
to get in its work under any circumstances. Just as soon as any 
exorbitantly priced article becomes really popular and necessary to 
comfort and living the price is invariably mercilessly cut by some 
one seeking* to make a sensation, and it is also ingeniously and ef- 
fectively imitated. In that way the price is lowered. It has been 
interesting to me to see merchandise come and go, and time after 
time I have seen a line of goods that sold at all kinds of prices, and 
therefore was generally undependable in quality, get steadied and 
dignified in quality by setting up firm price standards. 
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I will now take up point 5. I believe that a fixed price on identi- 
fied articles will greatly benefit the country woman. Surely some 
of you gentlemen on the committee are from the country, and surely 
many of you have the well-being of the country and the rural home 
particularly at heart. I believe that the farm woman is the back- 
bone or our Nation and that whatever measures encourage her pros- 
perity just that much increase national prosperity. For, gentlemen, 
the success of farming can not be measured m dollars and cents and 
in hogs and corn, but in the success and happiness of the people who 
live on the farm, and if you have an unhappy farm woman living 
way out in Zanesville or Sioux City or Decatur you are going to 
have a condition which makes for an unsettled and not ftie most 
prosperous farm life. You undoubtedly know that another branch 
of the Government service, the Department of Agriculture, in 
March, 1915, made an extensive and exhaustive survey of the social, 
the economic, the domestic, labor, and educational needs of these 
poor farm women. They issued four great bulletins on the subject 
which I have carefully read, and the* result of this report seems 
to show that the farm woman was isolated, that her house lacked 
the conveniences of plumbing, water, sanitation, etc., of the city 
home, and that particularly the farm home lacked household con- 
veniences and means of recreation. 

To-dav we have a bumper crop with which we are feeding the 
United States. We are feeding trie world, in fact, and the farmer 
has got money to spend. The farm woman has money to spend, but 
how is she spending it? Perhaps she is an old scrubby farm woman 
who is scraping and saving to send possibly worthless boys to college 
with her egg money. She is getting old and decrepit; she finds 
w ashing hard and cooking and laundry hard. Now, the "old man " 
has some money, and he will give it to her, and she thinks she will 
buy some conveniences. How will she buy them? One day she is 
sitting at the door or walking out on her place and a chipper little 
man with a dapper little suit comes along and says, "Madam, let 
me show you this patented washer," and he proceeds to show her 
the little patented washer and takes it apart and shows her how she 
can do an entire week's washing, overalls and everything that are 
dirty, in eight minutes while she is sitting on the porch reading the 
proceedings of this hearing. [Laughter.] He is the slickest little 
proposition that ever wore trousers, that agent. He shows her a 
galvanized contraption with a plunger and a vacuum cone and 
works it up and down, and perhaps puts a couple of shirts in it 
and gets some water from the well and tells her it is well worth 
the price of $9.98. She goes to her stocking, under* the mattress, or 
in the teapot and she takes out the $10 which she has been saving 
for three or four months or longer and pays it over to him, and he 
leaves her sitting on the back stoop. Now, what is the result? In 
one week's time that washer has proved itself a fake. But what 
redress has she? That agent is footing it quickly below the' next 
State line. He is unidentified and the washing machine is unidenti- 
fied, and all she can do is to have the folks take it out to the barn 
or try to worry with it for another couple of weeks, when she be- 
comes disgusted with it and sees that this whole businesses a fake 
anyw^ay and that men are cheats. That farm woman, gentlemen, 
has lost her hard-earned money. 
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Now, here is another case of the farm woman. She reads a great 
big fat catalogue — and we have lots of them at home, because, you 
see, I am a farm woman — and this mail order house gives her a de- 
scription of a washing machine, and she sends $9.98 and gets a mail 
order for it, and sends it ,and waits three weeks and then gets the 
washing machine. Perhaps it is all right. I do not say that every- 
thing that is sold by catalogue houses are of inferior quality, but the 
chances are it is not as represented. Does that catalogue house back 
its guarantee or send her her money back if she is dissatisfied, paying 
the freight back if she does not care for the article? Only in a very 
few instances. But suppose, gentlemen, that she or her family, her 
husband, for instance, takes a farm periodical, and in that farm 
periodical they see an advertisement and notice a display of washing 
machines. It is a trade-marked washer. The man who makes it backs 
it with a guarantee. He says, " I will give it to you on 10 days' 
trial. If you do not like it send it back and I will refund your 
money." Now, what is the difference between that guaranty, that 
fair guaranty of an identified article, and purchasing indiscrimi- 
nately from an agent, or indiscriminately unnamed merchandise? 
Do you not see that the woman who buvs that article which is identi- 
fied and which is backed most generally by the circulation depart- 
ment of the publication in which the advertisement appears — do 
you not see that she is protected when she buys an article with a fixed 
price? 

Mr. O'Shaunessy. This bill would not help that. 

Mrs. Frederick. It will, if you will permit me to finish this para- 
graph. This bill proposes to fix the price of an identified article, or 
proposes to enforce a standard of value. Therefore, when this farm 
woman reads an ad in " Farm and Home," in " Successful Farming," 
in " Farm and Fireside," or any other publication which has a rural 
circulation, she is buving an identified product at a fixed price guar- 
anteed by the publishers of the paper. 

Mr. O'Shaunessy. But that does not prevent her from buying 
from a slick man, or the slickest man in trousers, that you spoke of. 

Mrs. Frederick. It does not entirely prevent her from buying 
from an agent, but the more we can educate her and show her that 
the identified article will be to her advantage, the fewer of those 
agents will be pirating around the country. 

Mr. O'Shaunessy. That is speculative as to how far that would 
be accomplished by this bill. 

Mrs. Frederick. Right here I wish to stop and explain another 
part as it seems, to me, and as I understand the feeling of the com- 
mittee, that this proposed bill is concerned only with manufactured 
articles. I may be wrong, but I have the feeling that the committee 
here is looking at this bill solely from the point of view of the manu- 
factured, staple article. Now, I have read the bill and the first 
paragraph states that, " in any sale of articles of commerce bv any 
grower, producer, or manufacturer," the fixed price, etc., will be an 
advantage. The producer and the grower come first in this bill, 
and not the manufacturer. 

I want to show you why I believe, if I were a "farmer, this bill 
would be of inestimable value to me. Why? Here is a quart of 
potatoes, and I might have a box of strawberries, I might have a car- 
load of com, I might have any other farm product which you could 
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mention. Now, the gentleman yesterday said, and it is constantly 
being said, " the ftarmer will get no benent from this bill and that he 
is unable to get the fair price on the product which he produces." 
That same quart of strawberries is selling for 10 cents down here on 
your market. Why? Perhaps the man who raises strawberries got 
3 cents a box. Now, I want to show you how the farmer, under the 
provisions of this bill, can identify their product, label it and make 
it so known to the consumer that it will be possible for them to 
charge more for the product and therefore get more of a living wage 
out of their farm. 

This spinach which I now take up is unstandardized, unidentified ; 
hut let us suppose that the grower of the spinach, instead of using 
this paper bag to pack it in, had first packed it in paraffin, then did 
it up in a little package to keep it from crushing, then put a label on 
it and said, "John Jones spinach, grown at Clover Patch Farm," 
and sent it to the market after advertising it and bringing it to 
the notice of the consumer. The farmer would then be able to sell 
this package of same, identical package of spinach for a better price. 
I^ast year I had the pleasure of talking before the chamber of com- 
merce and allied merchantmen of Norfolk, Va. I had a very pleas- 
ant, hospitable time, and when I asked them for what was Norfolk 
noted, and what did they raise, they said, " Mrs. Frederick, we raise 
sweet potatoes and spinach," and I had a dinner of delicious edibles 
in which these were included. I said, " Why don't you let me have 
some of this spinach and some of these potatoes in New York? I 
never get these products with such a flavor, so crisp and fresh, in New 
York or in any other section. Why do you not bring those goods to 
my attention?" What could they do but do as I told them, and some 
are doing it ! You can take this spinach, wrap it in paraffin paper, 
pack- it in a container, and put a label around it and call it " Dew- 
picked Spinach," or any other name you wanted to, and I would be 
willing to pay 3 cents more for a package of spinach produced on 
that farm. In other words, there is not an edible product on the 
farm which the farm can not package and identify and thus get a 
higher price for from the consumer. This gentleman may say that 
this is only theory, but it is not, because the thing has already been 
done in two most successful cases. 

What is a lemon ? It is just a lemon, but there is a fine organiza- 
tion of growers in California who have taken the lemon, packaged it, 
wrapped it, written the name " Sun-kist " on it, and I pay 3 or 4 cents 
more a dozen for those lemons, because they are worth it. Similarly 
wiih grape, fruit. Grape fruit a few years ago was simply like pota- 
toes or spinach to-day, yet there is an organization of farmers who 
in. Florida have gotten together, and they sell me grape fruit at 
2 or 3 cents higher than I pay for the ordinary product; but it is 
worth it. So, you see, I feel that this bill will enable a producer or 
a grower to identify their products and will enable them to market 
them at a fixed price with a greater benefit to the farm and rural 
population. 

Mr. EscH. What relation will that have to the cost of living? 

Mrs. Frederick. The consumer never buys on the basis of price. If 
you choose to purchase a better quality than your neighbor, you have 
a right to pay more for it, if you think the quality is worth it. So 
if I had the means to pay 3 cents more for spinach, which I believe is 
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better packed, fresher, and so on, I always shall have the right to 
pay it. ^ 

Mr. Eatburn. I can not just see the connection in the standardiz- 
ing of an article by brand and the fixing of the price. 

Mrs. Fkederick. I infer you were not here at the beginning of this 
bill, when I described how closely the standard of value is followed 
by the standard of price. 

Mr. Eayburn. I was here; and I still do not see it. 

' Mrs. Frederick. Would you ask the question specifically, or would 
you kindly leave it until we have the questions brought up, and I 
will take it* up then? 

Mr. Reyburn. Any time at your convenience. 
. Mrs. Fredrerick. I thank you. In other words, to continue what 
has been done with lemons and oranges and two or three other prod- 
ucts of the soil I believe could be done with dozens of products, so 
the farmer would be inestimably benefited by the provisions of this 
bill. I want the farmer, and particularly the farmer's wife, to be 
benefited, because, as I said, I oelieve they are the backbone of the 
Nation, and your legislation should be such as should consider them 
as well as the woman or the family that live in the city or more con- 
gested districts. 

I now come to point 6. I believe it will be possible by the pas- 
sage of this bill for every home maker to practice more efiicient buy- 
ing methods. You will pardon me if 1 say that the men often criti- 
cize the women for their lack of efficient household management. 
You say we are wasteful and that we are extravagant, and I agree 
with you that many women in the past and some women in the 
present are still penny- wise and pound-foolish. They see the 2 cents 
saved on a cake of soap ; they see only this 3 or 4 cents profit on this 
article to-day; they do not see what is going to happen next week 
or next year, or how they are permitting the juggling and friction of 
trade conditions. 

How can you men blame the woman buyer for inefficiency or waste- 
fulness or for plunging here and there for bargains when you, the 
lawmakers, encourage and permit such conditions to surround the 
consumer ? 

We housekeepers are perfectly willing to cooperate with any na- 
tional campaign in preparedness by inaugurating a household pre- 
paredness campai^ of thrift, better buying, and better management, 
but I say emphatically that we householders can not do this unless 
you lawmakers give us legislation which will make this possible. 
It is just as necessary for the Nation to enforce such €ommercial 
laws as will safeguard the woman in her voyage downtown as it is 
that the Nation should protect the American voyager on the high 
seas. 

Price cutting is a submarine that torpedoes the household ship; 
but Until men who impose the laws to govern business remove price- 
cutting periscopes the women will be handicapped by inability to 
judge standards. As long as price juggling of a known brand of 
goods is possible the home maker will never know what she is pay- 
mg or what she is getting, and she will never know how long she can 
buy one brand or another. 

We women buyers want the lowest prices of merchandise, but we 
want quality and dependability at an honest price. Whatever the 
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hoiiesfc price is, gentlemen, the consumer wants to pay it, but they 
want that price to be standardized ; they want to be sure that they 
pay no more to-day than they will pjay to-morrow or than they wiU 
pay next year, and, as I told you, if I see a $2 article selling for 
$1.14, $1.17, or $1.79 I feel I have been treated unfairly. 

I wish, just for a moment, to go back and draw your attention ^o 
one or two points in this discussion which I have here illustrated 
with concrete articles. 

Mr. Carbw. You have spoken of the advantages of quality grow- 
ing out of fair packaging? 

Mrs. Frederick. Yes, sir. 

Mr. Carew. Would you be willing to give your ideas, if you have 
them, with reference to the saving of time in consequence of the con- 
venience which special packing orings about? 

Mrs. Frederick. The saving of time is very appreciable, because 
once the standard is known the consumer can instantly take that 
standard, purchase goods according to it, and save herself the effort 
of running here, there, and elsewhere testing this and testing that. 

Mr. Carew. Then, still further, the farm woman, for instance, in 
having packages of usable size, as contrasted with bulk goods, etc. 

Mrs. Frederick. I believe in the identified, which generally means 
the packaged article, because it gives the convenience of the known, 
definite weight, size, or quality ; wearing quality, dyeing quality, etc. 
In that way we have conveniences also of sanitation, which do not 
always obtain with the bulk goods. 

Mr. Stephens. That would be especially beneficial to the farmer, 
I should judge, Mrs. Frederick, in transporting it from the market 
centers to the farm in farm wagons and in other conveyances that 
are utility conveyances and are not always sanitary. Packaged 
goods could be protected from the insanitary conditions of the 
conveyances in taking them from the store to the farmhouse 8 or 10 
miles away? 

Mrs. Frederick. The sanitary container always offers the con- 
sumer more protection from that point alone than could possibly 
be obtained with bulk goods. The advantage of sanitary containers 
is that they prevent dust and germs and handling from making the 
goods impure. 

Since some of the gentlemen now present were not here at the 
beginning I will ask your permission to go over a few of the points 
which I omitted from the first part of the talk, namely, to point out 
to you the difference between identified goods and those which are 
not identified. 

This, gentlemen, is a pound of coffee purchased from some dealer 
in Washington this morning. This is a pound of coffee, I take it, 
purchased in the same store. Now, I say here, although I have not 
tried either of them, but I believe that this bulk coffee is just aS' 
good as this trade-marked coffee ; I believe a pound of bulk oatmeal 
would be just as good, just as nourishing as the grade of oatmeal in 
this package. But, as I tried to point out, supposing I find that this 
bulk kind is the best possible kind of coffee — ^^and you gentlemen are 
always interested in a good cup of coffee — ^how can I know that 
coffee again in order to he able to ask for it in any store, either here 
in Washington, or in Green Lawn, or in Joplin, or in Louisville, or 
in any other city in the country? I can not do it. 
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Mr. Rayburn. Just what is your point there, when you say 
you can not tell the next time what kind of coffee you are going to 
get in bulk? 

Mrs. Frederick. I wish to make this point clear, as it so often 
comes up that some of the members stated that in presenting this bill 
we are arguing for the packaged goods exclusively. 

Mr. Rayburn. You mean by that? 

Mr. Decker. You would like to have good coffee next week, and 
how are you going to do it? You can not write it on each kernel. 
\ Mrs. Frederick. Will this gentleman tindly state his question 
again? 

Mr. Rayburn. I say I do not just catch your point about that. 
Do you mean you are going to force the coffee roasters to put it up 
in designated packages? 

Mrs. Frederick. I said this, that I believe, as a consumer, that 
the quality in this bulk goods is probably as desirable in this, but 
that there is no way for me to tell, there is no way I am able to 
locate those desirable qualities, because this coffee is absolutely 
unidentified. 

Mr. Rayburn. That is exactly my point. That coffee comes in 
bulk. The coffee roaster has got a right to send out his coffee in 
bulk and take a chance. 

Mrs. Frederick. Yes, sir; certainly. 

Mr. Rayburn. Does this bill contemplate that he has got to 
package that coffee? 

Mrs. Frederick. Not at all; not by any manner of means. 

Mr. Rayburn. I do not understand you, then. 

Mrs. Frederick. This bill, if you have followed it so far, says 
that a manufacturer who has an identified product should have the 
price of that product fixed. That is the main provision of the bill. 

Mr. Carew. If he wants to ? 

Mrs. Frederick. If he wishes to ; yes, sir. 

Mr. Carew. You, as a consumer, prefer to have a brand you can 
recognize because you learn that in suiting the tastes of your house- 
hold, the question of taste is desirable, but in the bulk you do not 
know whether you are getting it again or not? 

Mrs. Frederick. Yes, sir. Suppose for the sake of argument this 
package of coffee is superior to this other bulk coffee. I will make 
this coffee this noon, and say I want to take a package of that home 
to my husband ; I want to tell my friends about it ; how can I do it, 
except I go to the same store and say to the clerk, " You remember 
that coffee I bought at 35 cents a pound?" Now, is that not the 
most idiotic way to buy? 

Mr. O'Shaunessy. Do you mean, then, that you think this bill 
will lead the manufacturers to put their goods in packages by which 
they can be identified? 

Mrs. Frederick. Not at all. 

Mr. O'Shaunessy. Then, how are you going to rid yourself of 
this condition your are complaining about? 

Mrs. Frederick. This bill does not necessarily encourage manu- 
facturers to package goods, it simply undertakes to protect those 
manufacturers who care to and believe it is the best policy to pack* 
age goods. 
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Mr. O'Shaunesst. How is that going to relieve you in trying to 
get that same coffee again? 

Mrs. Frederick. It does not. I can not get that same coffee again. 

Mr. O'Shaunesst. You could not get it with the aid of this bill, 
could you? 

Mrs. Frederick. I could; yes, sir. 

Mr. O'Shaunesst. Will you please tell me how? 

Mrs. Frederick. This manufacturer is unknown to me. He makes 
a coffee, or it is a coffee from a jobber or something of that kind. I 
do not know this coffee: I have no means of tracing it to where it is 
made or to buy it again. I can not buy this in Green Lawn or in 
any other place I know of, because I can not trace it. Now, I say 
the consumer has a greater means of identification in this coffee put 
-up in this package or any other identified coffee. 

Mr. O'Shaunesst. I admit that, but the only way that can rid 
you of that difficulty is to force the dealer to put that bulk coffee into 
packages ? 

Mrs. Frederick. I do not force him because he has the advantage 
generally of a lower price on the bulk goods. 

Mr. Carew\ When the consumer knows that it is more to his ad- 
vantage to buy a standardized line that he can always get again, 
v^ill that not automatically drive the progressive manufacturer to 
furnish his goods in such way as to best meet the wishes of the 
consumer ? 

Mrs. Frederick. I believe that it will. 

Mr. Eatburn. That is very true. But I do not understand — I 
think that the careful buyer will buy an article that he knows to be 
standard and that he knows the character of the people who make it. 

Mrs. Frederick. Yes, sir. 

Mr. Ratburn. But I just can not connect that up with the fixing 
of the price. 

Mrs. Frederick. Just a moment — you say you believe the bill 
will — repeat those words, please, exactly. 

Mr. Ratburn. I do not know that I think that, but I am saying 
that I think possibly the careful buyer will buy an article packed in 
a way that could tell ; that is, if they tested it and found it to be 
good, and wanted that article lagain, they would go and buy it in the 
packaged goods. I think the manufacturer who is the wiser is the 
one who identifies his goods, but I do not see why Congress should 
be called upon to fix a price upon it. 

Mr. Stephens. If Mrs. Frederick will permit me, I should like to 
make this observation: I think my colleague does not understand 
the object of your illustration. 

Mrs. Frederick. I have not finished the illustration. As it stands 
now it is rather ambiguous — ^like taking the first half of a verse of the 
Bible. I wish you would let me finish this entire illustration and 
then ask questions. 

I am asking here no favor for the packaged goods, but I first want 
to show you simply the difference between unidentified goods and 
identified goods, because I believe you do not quite understand it. 
This comes in an unidentified package. There is no way by which 
I could recognize it. If this came with a definite label and a definite 
name of the manufacturer, the place of manufacture — Boston or Chi- 
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cago — and the picture of the White House on it, all of these things 
so definite that my little 8-year old boy could go into a store and 
pick th^t can out. Now, here are two shirts, one was a shirt which 
I have never seen before ; it has no label on it of any sort, whereas 
this shirt says down at the bottom " Rubens." 

Now, I would not be able to pick out a shirt exactly like this one 
which is unlabeled from any other pile of merchandise in any other 
store in the country, because I, as an ordinary consumer, have no 
means of judging two-thirds wool or three-thirds wool, or what pro- 
portion it is of wool. But here I am, an ignorant consumer, and I 
see a little label and see the name " Rubens." Now, I have a small 
baby and she has worn a Rubens shirt and it does not shrink and 
gives pretty good service. The next time she needs a larger size, I 
am going back to that brand of shirt automatically without any 
waste of time or effort or pawing over goods. I will simply buy a 
Rubens shirt. I had hoped to have a regular tub pound oi butter, 
but here I have a butter which simply says, " 1 pound net." It was 
bought in a store. There is no means of recognizing it on any part 
of the carton. On the other hand,' I have here a similar product 
which says, "Elk Grove brand, high quality, net weight 1 pound. 
Keep package cool. Golden & Co., sole agents." What is the dif- 
ference between these two? I am not discussing the quality now,* 
nor am I discussing the price. I am simply discussing the fact 
that this is unidentifiable, but that this other is. 

Similarly- here is a brand of peaches which I had never seen 
before. It says, "Elephant brand." Here is a brand which says, 
"Hunt staple quality, copyrighted by Hunt Bros. Co., packers, 
Hayward, Cal." The first is an unidentified brand to me ; this other 
is a brand so marked with a name and characteristics that I can 
instantly pick it out. 

Similarly here is a soap that I have never seen before, and never 
would be able to order again, whereas here is a soap I have seen for 
the last 15 years. I am not saying that these packaged goods are 
any more meritorious. I am simply showing you the difference be- 
tween unidentifiable and identifiable articles. 

Mr. Dillon. I should like to ask you a question there. If it is a 
good thing to force branding, why not require all the factories to 
brand everything and allow them to fix the price? If it is a good 
thing, go the whole way and allow them to fix the price and require 
them to brand everything? 

Mrs. Frederick. My position as a consumer is that the fully 
identified articles — ^I am not using the term "brand" in the sense 
of trade-marked ; I want that distinction made clearly — I am speak- 
ing of the identifiable article, not necessarily trade-marked or ad- 
vertised article. 

Mr. Barkley. They are articles which can be identified by their 
brands? 

Mrs. Frederick. Yes; a brand which might not, however, be a 
trade-mark. 

Mr. Barkley. But they are especially branded? 

Mrs. Frederick. They are especially distinguishable. 

Mr. Barkley. Under the terms of the bill, and to use the language 
of the bill, they are specially branded? 
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Mrs. Frederick. I, as a consumer, believe that the more identifiable 
articles there are on the market, the greater the advantage will be 
to me as a consumer. 

Mr. OShaunessy. That is what I was speaking about in regard 
to the coffee. You can not get that coffee you like so much unless 
it is branded? 

Mrs. Frederick. No, sir. 

Mr. O'Shaunessy. Then j^ou believe in more articles being 
branded? 

Mrs. Frederick. I do. 

Mr. O'Shaunessy. Then if you believe in more articles being 
branded, do you believe in all articles being branded ? 

Mrs. Frederick. I will not make a sweeping statement because it 
will only be, as you said a few moments ago, a supposition, and I 
refuse to put my name down to a supposition. 

Mr. Barkley. You have assumed this butter you have exhibited in 
this special package is superior to the other butter ? 

Mrs. Frederick. No; I have made that point over and over again 
that I do not assume that this butter is beter than this other butter. 

Mr. Barkley. What advantage has the identified or branded butter 
over the butter that is not identified or branded ? 

Mrs. Frederick. I will tell you. Supposing that this butter is 
better, then I can get it if it is branded. Suppose that this butter is 
worse, then if it is branded I will recognize it as an inferior brand 
and will refuse to purchase it. 

Mr. Barkley. It so happens that in this city all the butter that was' 
discovered here made by Golden & Co. was confiscated as being adul- 
terated, and they were proceeded against for conspiracy to obtain an 
exorbitant price. What effect would that have on you as a consumer ? 

Mrs. Frederick. That is excellent. That is exactly the right point. 

Mr. Barkley. WTiat effect would that have on you as a consumer 
with respect to purchasing the branded butter? 

Mrs. Frederic K. You could not have brought up a better point — 
you could not have brought up a better point on our side. 

Mr, Barkley. That is a matter on which we might have an honest 
disagreement, but you have been emphasizing the identified goods in 
comparison with the unidentified goods, and I want to show that even 
the seller of the identified goods may be able to defraud and cheat 
no less than the honest ones and the unbranded goods. 

Mrs. Frederick. Exactly ; that is the strongest point, and the point 
that I brought up in the early part of this discussion, that the very 
fact that any bulk goods is branded, or that any article or commodity 
is branded, is the very means by which I am able to avoid it if it does 
not come up to my standard. In this case you say the city authorities 
confiscated it, a fact of which I was unaware. This was purchased 
by an outsider. 

Mr. Barkley. I understand that. 

Mrs. Frederick. If this butter was confiscated by the Government 
and was made in this package with this label with the moon on it, 
etc. ; if the consumer learns that is an inferior brand of butter, every 
time the dealer says, "Madam, would you not like Golden's butter?" 
she will say, " No ; that is the brand that was confiscated by the Gov- 
ernment." That is exactly the benefit of the identifying mark on 
goods, that it works both ways. 
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Mr. Barkley. How does that connect itself with the power of the 
Government to permit that manufacturer to fix the retail price to 
all consumers, no matter how many times the butter may have 
changed hands before it reaches the consumer? 

Mrs. Frederick. I shall go over that point again with your kind 
permission. 

Mr. Barklet. No; I did not ask you to repeat anything you said. 

Mrs. Frederick. I shall be happy to do so. 

Mr. Carew. I should like to ask if your general impression is 
the results of your observations based on your knowledge; if the 
natural trade tendency of the man who brands his goods would not 
be to keep the quality up and to use his best efforts to keep the quality 
up, whereas the great tendency of the fellow who does not brand 
and who has to sell perhaps cheaper to get his trade would be to 
cheat on«the quality wherever he thinks he can get away with it? 

Mrs. Frederick. I have said, and I believe, as a consumer that 
it is much more likely that the manufacturer who puts any mark 
or trade-mark, distinguishing label, or brand on his product is more 
likely to keep up a high standard than the manufacturer who does 
not put a mark on it by which it can be distinguished, for the reason 
that if you, for instance, made a very good product and put your 
name on it you would surely, because it is your name and because 
of your pride, because people know where you live and what you 
stand for in the community ; you would be much more likely to keep 
up the good product than if you were a manufacturer of an unidenti- 
fied product. 

It is the same thing, I think, in a way at least, that the man who is 
known in the community as John Smith, whom everybody knows, 
and whose status in society is well known, generally acts better than 
the same man does when he gets into another town and where he is 
unknown. 

Mr. O'Shaunessy. You believe in keeping them at home, then ? 

Mrs. Frederick. I believe in trade-marking them. 

Mr. -O'Shaunessy. I want to ask you a question. A little while 
ago you spoke about going into a store and asking for some of these 
articles, and then the clerk would begin to talk about tea and coffee. 
I should like to know if in your experience were these articles that 
were advertised as a rule generally available, these cut-price arti- 
cles ; do they have a sufficient number to supply the demand ? 

Mrs. Frederick. Is your question this, that the distribution of 
trade-marked articles is so extensive that it can be found in every 
store? 

Mr. O'Shaunessy. I mean on these cut-price days a store will ad- 
vertise this particular brand of Quaker Oats, and is it a rule that 
when the people get there they can get that, or do the people as a 
rule find they have been sold out? In other words, are the stores 
honest or disifionest in their advertising? 

Mrs. Frederick. People vary. Some people are honest and some 
are not. It does not make any difference whether they keep a store 
or not. 

Mr. O'Shaunessy. Your experience in purchasing these articles 
on these days that they are advertised is what? 

Mrs. Frederick. I have found both experiences. Generally, there 
is an adequate supply of the cut-price article, except that frequently 
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stipulations are made as to the amount or quantity that the consumer 
may purchase. That is, in the case of the Ivory Soap, especially in 
Gimbel's last week, it was stated that only six cakes could be sold to 
a customer. Often the wording of the advertisement reads, " Not 
any of this article after 10 o'clock a. m." Again, it may happen that 
the clerk will say, " We are all out of this article," when the truth is 
that the store has simply used a few of these and then give that ex- 
cuse, but that is reprehensible indeed, and there are organizations 
wliich are fighting that. It is really not in this issue, but it comes 
under the issue of honesty in advertising. 

Mr. O'Shaunessy. Well, it is collateral to this thing, is it not? 

Mrs. Frederick. Yes, sir. 

Mr. O'Shaunessy. Because it is affecting the people against whom 
this bill would operate for dishonest practices? 

Mrs. Frederick. Yes, sir. 

Mr. O'Shaunessy. I want to ask you another question before I 
leave that. Is there a general attempt to give something of a simi- 
lar nature by these dealers to the purchasers? For instance, a person 
wants Quaker Oats, but Quaker Oats are gone, and they will say, 
*' We have got something just as good." 

Mrs. Frederick. I have said the cut price store, the chain store, 
mail-order house, and most of the large corporation stores frequently 
employ the practice of substituting their own private brand for the 
brand that is identified, the brand that has been asked for. That is 
my reason, and I elaborated on that showing the disadvantage of the 
private brand carried so generally by these stores. 

Mr. O'Shaunessy. You call this substitution a general practice, 
do you ? 

Mrs. Frederick. I do. 

Mr. O'Shaunessy. I want to ask you then a question about the 
competition. If the bill became a law, and these prices would be 
maintained by the manufacturers, would it be hard for competition 
m those lines? 

Mrs. Frederick. As I understand your question, it is this 

Mr. O'Shaunessy (interposing). Would the manufacturers of 
these articles come to be limited to a very few hands, and would it be 
difficult for somebody to come in and compete with these men ? 

Mrs. Frederick. On the contrary, I believe that the fixed retail 
price on an identified article increases competition, for as soon as the 
price is fixed on this quality other manufacturers, seeing the sale of 
this quality, will reduce the price t>f the bulk article or put out an 
article of their own similar to it in order to compete with it, not in 
value, but 

Mr. O'Shaunessy. Do you think the prospective manufacturer 
would know just what profit there was in that, and that it would be 
an incentive for him to go into the business ? 

Mrs. Frederick. Would you be kind enough to repeat that ques- 
tion? 

Mr. O'Shaunessy. A manufacturer, we will say, putting up oats, 
or some other breakfast food, would know how much profit was in 
it, or somebody else who was in the business under those regulated- 
price practices? 

Mrs. Frederick. Yes, sir. 
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Mr. O'Shaunessy. And then would that, in your opinion, be an 
incentive for him to go into that business, knowing definitely what 
the profits wer^? 

Mrs. Frederick. Gentlemen, I am not a manufacturer. I am a 
consumer^ and it would not be fair for me to answer a question which, 
in my opinion, deals entirely with manufacturing processes and the 
gross costs or the operating costs. I do not feel qualified to answer it. 

Mr. Decker. May I ask you a question, or rather make a sugges- 
tion?. 

Mrs. Frederick. Certainly.' 

Mr. Decker. I think your argument there has been sufficient to 
convince anyone who does not agree with you on the proposition as 
to the identified article, but I doubt whether you have made this 
point clear. It is so clear to you that I just think you have not ex- 
pressed it so we all get it — ^the effect of this bill on the encouragement 
of the identification of articles. Is it not your contention that this 
Supreme Court decision has a tendency to discourage the continu- 
ance of this system of identifying articles because of the fact that 
the cut-rate rilan uses it to bait the customer and therefore destroys 
the value of the identified article or destroys the profits in identifiable 
articles to such an extent that you are afraid they will quit identify- 
ing them? Is that not the reason why you want the bill passed, to 
encourage the identification of articles? 

Mrs. Frederick. I am in favor of increased identification of all 
lines of articles, because I believe it will further standardize 

Mr. Decker. I understand that, but the effect of this bill 

Mrs. Frederick. I believe the effect of this bill will be to encourage 
the manufacturer of the good product to keep up the high standard 
because he will have the price fixed. 

Mr. Decker. Now, Mrs. Frederick, you have been making a study 
of this. When was that decision rendered? 

Mr. Stephens. In 1911. 

Mr. Decker. Since 1911 have you noticed in your practical experi- 
ence and investigation a decrease in the custom of identifying arti- 
cles? Has there been any, and do you know of any instances? 

Mrs. Frederick. Of a decrease? 

Mr. Decker. Have any of these identified articles decreased? 

Mrs. Frederick. Gone off the market? 

Mr. Decker. Gone off the market to any great extent; and if so, 
why? 

Mrs. Frederick. I could give •you several instances of identified 
articles which 10 years ago were distributed more widely, but which, 
owing to price cutting by dealers, have been withdrawn to certain 
sections or have disappeared. 

Mr. Decker. Have you noticed any since 1911? In other words, 
has this decision done as much harm as sometimes is said? 

Mrs. Frederick. Which decision, please? 

Mr. Decker. As I understand from these gentlemen, I have always 
thought until the decision in 1911 that they had the right to identify 
their articles and fix the price, and the country has proceeded on that 
basis until this Supreme Court decision said that method was against 
public policy and must cease. I want to know if you can tell us 
uhat has happened since that policy has been changed? 
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Mr. EscH. The Supreme Court in the Sanatogen case, the registrar 
of copyrights in the last report shows a veiy marked increase in the 
issuance of copyrights. . 

Mr. Decker. You mean to say by that the identification busi- 
neiss has not diminished ? 

Mr. EscH. Evidently it has not or there would not be an increase 
in trade-marks. 

* Mr. Stephens. I suggest that the witness be allowed to conclude 
her illustrations so we can hear the next witness. 

Mrs. Frederick. It will take me only one or two minutes to finish 
these few things I have to add. I have here samples of hosiery. 
It only says, " Double sole and sides " here. I would not be able to 
pick out this particuls^r texture, ehape, or quality of hose from any 
pile of hose. On the other hand, I have a pair of hose which has 
ji little label in the toe with the name of the manufacturer and I 
know that it is made in Miltvaukee, Wis* 

I said at the beginning of this speech that it might take the con- 
sumer six months to test the wearing quality of this hose that is 
unbranded. 'Suppose my husband wears it and I find after three 
or four months that it is entirely useless and we have to throw it 
away, I would say that was not quite a sufiiciently long service to 
get at a price of 25 cents. Therefore, I have made an experiment 
which has cost me money, and worse than that, and this I believe 
was one of yow points, I would not be able to tell this stocking 
again so that I might have to again make the same extensive, waste- 
ful experiment. That is my point against the unidentified article; 
that it is wasteful of time and money, because it is always a con- 
tinued, repeated experiment. * 

Mr. feiMs. And in order to induce the identification of articles, you 
propose that the manufacturer of identified articles may have the 
right to fix the retail price to prevent cut prices from driving him 
out of the market? 

Mrs. Frederick. Yes, sir ; that is my point of view. Suppose this 
is a very good stocking. It looks very good to me at 25 cents, and 
I should uke to take a few home from Washington if I could get 
them, but where can I get them? How shall I. know when the clerk 
shows me the box that the kind he shows me is this kind ? I can not 
do it. There is a perfect lack of identification which makes it im- 
possible for me to purchase the article. On the other hand, suppose 
this were a trade-marked article called " Holeproof." My husband 
takes some of them, wears them. Suppose we find they are no good 
even though trade-marked. As I told you, the next time we have 
occasion to purchase hosiery 'we would not purchase that brand. 
That is the point this gentleman made, that the trade-mark is a means 
of identification against inferiority as well as for superiority. 

Just one or two things more. Take the samples of satin. Being 
a woman, I am very much interested in dress fabrics, and I might 
next year care to purchase satin. How is it going to wear? The 
dealer says, " Madam, this is $1.50 satin." I buy it and make a 
dress of it. Supposing I sit on a chair and get up hurriedly and the 
whole thing splits from the hem up. I can not help it, the dealer 
will not replace it, and I have made a very costly experiment. 

5264X— le— 12 
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If jNpn the other hand, when I purchase a yard of satin and look for 
some means of telling me where the satin was made, and if I find 
running all along the edge of the selvage, woven into the selvage, 
the words " Skinner's satin," I can before the purchase hunt up 
Skinner's satin wherever it is. I can try to learn what some com- 
mittees or investigating boards have said about Skinner; I can go 
up to his factory and see what kind of a factory it is and whether 
he pays the girls fair wages. I can decide a great many things be'- 
fore I purchase it, because that man's name is on it. Therefore the 
identified article is a protection to the consumer. 

Mr. Stephens. It is often a guarantor. For instance, if it splits, 
for example, without any excuse for it, the manufacturer might 
make it good. I know oi a great many manufactured articles that 
are made good by the producer if they fail to measure up to the 
standard. 

Mrs. Frederick. That is true. The man who puts his name on a 
product is generally willing to make that product good if it fails in 
the estimation of the consumer. 

I had an occasion of this kind quite recently when I bbught a rain- 
coat for a child of 10 years of a^e. It was a trade-marked raincoat. 
He had worn it but a couple of times when the whole fabric cracked. 
I wrote to the manufacturer and said, " I purchased such and such a 
raincoat on such and such a day"; I did not have the check, but 
knew the store I bought it at, and that it was not satisfactory at the 
price for which I bought it. This concern wrote me a letter and said, 
" If you will send the raincoat back at our expense^ we will^over your 
loss and give you a good raincoat. It is very difficult rubber to keep 
for any great lengfli of time, and possibly the heat or something 
cracked it, but we will be glad to make it good." The identified 
manufactured articles give more satisfaction to the consumer, because 
the manufacturer will almost always give the money back on the 
guaranty. 

I want to repeat this to the gentlemen. We are not here on this 
one point. There is a difference in my mind between an identified 
article and an advertised article. Many articles that are identified 
are not extensively advertised. This is an identified article here in 
Washington, but I never heard of it before in my city. In other 
words, many identified articles have only a local sale, whereas articles 
which are advertised generally have a national sale. 

One of the gentlemen who was here yesterday asked if the con- 
sumer did not pay the cost of advertising, and I want to bring that 
point out again. I believe advertising is salesmanship on paper, and 
that it is better for the consumer to pay the cost of that kind of sales- 
manship than it is to pay the cost of the kind of salesmanship that 
means treats and drinks and all that sort of thing for the customer 
in order to get him to handle your line of goods. 

I see no reason why advertising should be more of an expense to 
the consumer than the shop window in which this is hung up, or on 
the display table where it is laid, or in a letter which is written me, 
saying, " Mrs. Frederick, would you buy such and such a satin?" In 
other words, to me advertising is simply legitimate, modem, efficient 
merchandising. 

My experience also has been that the article that has been widely 
advertised for a number of years — ^and I point particularly to Ivory 
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Soap — is sold at a lower price consistent with quality than any simi- 
lar quality article. 

Now point 7, and, in conclusion, I believe that prices on identified 
goods will insure the consumer that the goods ste is purchasing have 
meant fair and adequate wages to the employees who produced them. 

I, as a consumer, want a low price, but here is a factory where 
white goods and shirt waists are made. What are the girls paid who 
make these articles? Would you gentlemen have any respect for me 
as a consumer if I stood before you and begged for a low price if 
that low price depended upon sweated labor and, possibly, the sapping 
oJ childhood? 

I told you that I believed 75 per cent of all retailers were non- 
price cutters. I have heard from various organizations, mere hear- 
say, that about 95 per cent of all retailers and a great many manu- 
facturers are nonprice cutters. 

There is represented here on this floor Members who represent 
thousands of others in hardware, drugs, food, and other allied in- 
dustries. The one organization, gentlemen, that has stood out most 
strongly in opposition to this bill is composed of dry-goods interests. 
Now, why? Because it is in the trades allied with white goods and 
the manufacture of women's clothing that the factory and mill condi- 
tions of labor are the worst. I have been in food factories of all 
kinds, and, as I told you, it is generally true that the food factory, 
which puts out a product with a brand name and the manufacturer's 
name, is likely to be cleaner and to have a high sanitary standard 
and to have better working conditions for its employees than the 
brand that is made no one knows where. 

This is the last point that I am bringing to your attention, viz, 
that I believe that the fixed price on the identined article will en- 
courage those manufacturers of good products to such an extent 
that it will pay them to put in those welfare methods which make 
for the best living wage and sanitary condition of the employees. 

Mr. EscH. Congress, or the House at least, has already taken 
steps in that direction in the passage of the child-labor law. 

Mrs. Frederick. I know that. 

Mr. EscH. To prevent the shipment in interstate commerce of 
goods made by children under certain ages. 

Mrs. Frederick. Yes, sir. 

Mr. EscH. If the States would follow the example of Congress 
that evil would be eliminatefl, would it not? 

Mrs. Frederick. Exactly. My last point, however, is this: That 
if you allow the manufacturer of the identified product to have a 
fixed price and thus insure him a stable, continuous distribution for 
next week and next year, he will be much more likely to put in those 
methods and that Kind of sanitary equipment and sanitary con- 
ditions which will make for the welfare of his employees. 

I repeat, the only large group of retailers opposed to this measure 
is composed of those groups who have to a considerable extent the 
control of the sweatshops, where girls do not receive a living wage, 
where blouses are put on the market at 79 cents, and where con- 
ditions are at their worst. I said, on the other hand, that I have 
investigated the factories where Beachnut and Shredded Wheat and 
other food products are produced, and there the highest possible 
conditions for employees exist. 
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The Chairman. Are those blouses and other items of white goods 
sometimes used as leaders and the loss on them made up by higher 
prices on other things — ^those 79-cent blouses you have just men- 
tioned? 

Mrs. Frederick. I believe that it is frequently common for the 
large department stores to make leaders of white goods and women's 
wear which can be sold only at a low price, 49 or 59 cents, or what- 
ever it may be, because they have skinned the manufacturer or the 
shop where, those goods were produced. ^ 

The Chairman. I wondered if they did not also do that and then 
recoup the losses in higher prices on other things, as they do in 
groceries and drugs. 

Mrs. Frederick. I think that they do. I very much wish that the 
chairman had heard that previous point that I believe this will 
benefit the farm women. I trust he will give this passage par- 
ticular reading when he is kind enough to read my printed words, 
because one of the chief arguments I presented was that I believed 
this bill would help the farm. 

The Chairman. The value of your statement going in the record 
will be that the Members of the House and the committee will read 
it, and to the country. 

Mrs. Frederick. Yes^ your honor. In conclusion, gentlemen, I 
urge the passage of this bill in the interests of the consumer, be- 
cause the bill is in line with that frank, aboveboard, and ethical 
spirit which is creating the new and more honorable business to-day. 
1 believe that you, as a tribunal of lawmakers, should pass this 
measure to protect the American consumer not only from the 
tryannical acts of a few retailers, but from the shortsighted, selfish 
motives which she herself often mistakenly follows, so that the 
American woman shall, with the men of the Nation, be equipped for 
a campaign of national thrift, efficiency, and household preparedness. 

Gentlemen, I thank you. 

The Chairman. The committee appreciates very highly, Mrs. 
Frederick, your splendid address, and we thank you. 

What is the further pleasure of the committee now? 

Mr. Stephens. We have another witness, Mrs. Heath. 

The Chairman. I was going to ask her if she preferred to print 
her address or deliver it before the committee. , 

Mr. Stephens. No : she wants to be heard. 

STATEMENT OF ME. GEORaE A. STETSON, OF BOSTON, MASS. 

Mr. Stetson. Mr. Chairman and gentlemen of the committee, 
my name is George A. Stetson My address is 370 Atlantic Avenue, 
Boston, Mass. I represent the Elastic Tip Co., of that city, a jobber 
of small molded rubber goods and a line of shoe findings consisting 
of arched cTishions, bunion protectors, heel cushions, and rubber 
heels, and while I do not represent other jobbers, but from papers 
read and discussions had at a recjBut convention of the National 
Leather & Shoe Finders' Association held in Richmond, Va., I do 
agree with their view that something must be done to stop the price- 
cutting evil for the good of the shoe-finding trade and the benefit of 
the public who use the articles that are sold by them and myself, 
and to me, gentlemen, the only remedy for this trade evil is by the 
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establishment and maintenance of resale price upon branded and 
trade-marked goods. 

Now, gentlemen, I am not a ^member of this association, but my 
reason for selecting them is because one-half of i|iy business is closely 
allied with theirs. Their business, as well as my own, is small as 
business goes, ranging from $10,000 to $76,000 capital, and I should 
say that the average would be about $20,000 ; also the articles handled 
are small, such as nails, pegs, wax, thread, soles, rubber heels, etc., 
which necessitates small sales with equally small profits, and for all 
that they are small in every sense of the word you would be surprised 
if you knew in their eagerness to secure trade how they will slash and 
cut prices on articles that are patented and trade-marked and when 
the profits are all gone they will take a cheaper article and substitute 
that for the patented, the trade-marked, and the well-advertised 
article, and the article that the jobber and dealers of this class of 
trade are using as a leader for abuse is a rubber heel, and to me the 
only prevent to such practice on sales made on reliable articles is, 
as I have said before, by the establishing and maintenance of prices 
,on branded and trade-marked goods. 

You are most likely wondering wherein the public are injured, and 
to me it appears in this way : The manufacturer is losing trade on this 
prided, branded, and trade-marked article. He investigates to see 
where the trouble lies, and to his astonishment he finds that Mr. 
Jobber and Dealer, after using his branded product as a leader and 
selling at cut prices and by so doing cutting their profits to practi- 
cally nothing, are substituting an inferior article, and upon the com- 
pletion of his investigation he says if 4:hat is what the public are get- 
ting and the trade want we will make the original article, but we 
will also make a cheaper article for the competing trade, and if 
cheaper than the competitor's article the dealer will readily grasp it, 
and that is wherein the public suffer, especially the poorer classes by 
not getting the quality, service, or the goods that they should. 

Tuesday afternoon you spoke of advertising as a fertilizer for sale, 
and, laying all joking aside, if fertilizer for soil is used in comparison 
to advertising as a :fertilizer for sales I will have to say that this is 
what advertising does. It stimulates and creates trade which, when 
reenforced by missionary workers, is a very profitable investment, 
and all jobbers like myself welcome it. 

You also spoke of the consumer having to pay for this advertising, 
which is true, for it must be figured in with the cost of production, 
or else the manufacturer loses out ; but this must not be considered as 
a loss by the consumer who is the user but must be taken in the light 
of education for the good of all, and without this medium of convey- 
ance to the public ttiey would know nothing about the article or 
articles that is intended for their use ; and if these articles that have 
become national wants through general publicity are cut in price, the 
damage extends all along the lines through whose hands they have 
passed until the consumer or general public are the ones most im- 
posed upon. 

As an illustration, in the line that I handle and all shoe finders 
have to handle, I will take the history of the rubber heel. At the 
time of the decision of the mimeograph case the branded and trade- 
marked heels were sold by the jobbers at a price fixed by the manu- 
facturers according to the quantity sold, be it a dozen or one, three, 
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or five gross, rfnd as a rule the jobbers followed the schedule and were 
prosperous and paid their bills ; but when the decision in the Sana- 
togen case was inade and the Clayton Act was passed this price fixing 
ceased, and the jobt^rs were left to go it alone. The price cutting 
started and has continued so that to-day the interest in the rubber 
heel has ceased, and it is sold more as an accommodation rather than 
an article sold for profit; also their financial conditions are not as 
good as they were formerly, therefore their obligations are not as 
well met as they were heretofore. 

These conditions have brought about a situation wherein almost 
every rubber manufacturer makes a rubber heel, be they good or bad ; 
and there are a good many of the latter ; so that you see that the final 
result since the withdrawal of the right of price fixing the general 
public is the loser, and I know other jobbers withift similar lines to 
my own would welcome this bill that is now under consideration, and 
personally I would not be in favor of the amendment to the Stephens 
bill as proposed by Senator Borah. 

STATEMENT OF ME. GEORGE J. SCHTILTE, 3635 WYOMING STREET, 
ST. LOUIS, MO., REPRESENTING THE ST. LOUIS RETAIL GRO- 
CERS' ASSOCIATION, ST. LOUIS MASTER BUTCHERS' ASSOCIA- 
TION, AND MISSOURI RETAIL MERCHANTS' ASSOCIATION. 

Mr. ScHXTLTE. Mr, Chairman and gentlemen of the committee, 
the opponents of this measure do not come into court with clean 
hands, since they want the right to cut prices on identified goods, 
yet when it comes to their own business they are the greatest expo- 
nents of long profits. 

Every business must have proper lubrication to keep it in a 
healthy state, just the same as the human bodv needs proper nour- 
ishment to keep its organs in the right condition. Likewise the 
automobile and the railroad engine need oil and grease to keep 
every part in good working order, as otherwise friction of a seri- 
ous nature results. 

In the grocery business, with which I am more familiar, the re- 
tailer and the wholesaler must have a reasonable revenue above his 
operating costs in order to sustain the business, and whenever its 
life-blood-adequate profit is denied those businesses suffer. No 
product of national demand in the grocery line that I know of 
when sold at the list price, whether retail or wholesale, pays a long 
profit, hence when those prices are cut, as they so generally are, 
a 11 -the vitality is taken out of them in so far as the distributor is 
concerned. 

Identified products in the grocerv trade represent, on a conserva- 
tive estimate, about 75 per cent of the business; therefore the im- 
portance of protecting the profits in order that the retailer might 
enjoy reasonable compensation for his labor that is now denied him 
because of the prenicious and inquitous price cutting of the de- 
partment stores, chain stores, and mail-order houses. 

They do not cut the price because the profit is too large,* but rather 
to fool the public into believing that their store is the most eco- 
nomical at which to trade or because they want to foist their own 
brands, the value of which the consuming public does not know, 
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m order that they might ^secure a needed profit to kecjp their busi- 
ness in a paying condition. Another reason is that it enables them 
to draw people to their stores and thereby place th«m in a position 
to sell other merchandise on which there is a long profit — an abnor- 
mal profit, I might say — ^with full justice. 

Branded grocery products bear a gross margin of profit from 
16f to 25 per cent in a great majority of instances, yet antagonists 
of profit protection would have us, believe that this is too large 
when, as a matter of fact, the overhead expense of department 
stores are generally conceded to be around 30 per cent. What mo- 
tive can there be other than an ulterior one when these same deal- 
ers insist upon an open-price market in order that they might con- 
tinue to sell identified goods at a price less than it cost^ them to do 
business. 

They are expert merchandisers and know that if they can use 
identified brands to gain the confidence of the housewife that the 
women will forget the price they pay for a suit, dress, or other 
article bearing frequently as much or more than 100 per cent gross 
profit. It has even been claimed that in selling known articles at 
less than the regular retail price and frequently less than actual 
wholesale cost the loss is charged to the advertising account. 

Now, the retail grocer does not feel that these profit slaughterers 
ought to be allowed to use grocery products the price and value of 
which most every woman knows as a side issue to boost the enormous 
profit-bearing merchandise which they have for sale and the value 
and quality of which few women know. They feel that all mer- 
chandise should stand on its own foundation and argue with good 
logic that if this was done the cost of dry goods would be materially 



Much weight is given by those who oppose this measure that no 
business has suffered because of the present system. Surely they do 
not know the facts as they exist in the retail grocery line. The mer- 
cantile agencies generally agree that 85 per cent of the retail grocers 
either fail or go out of the business because of lack of profit. The 
reason is the small profit that the business enjoys, which is materially 
lessened through the price-cutting tactics of department stores, mail- 
order houses, and chain^store systems. They use identified products 
to lure the public, which in turn demands the same price of the 
neighborhooa grocers, who must rely upon the full listed retail price 
for lubrication to keep their business goin^, while the price cutters 
resort tb their own brands and by substituting get a profit so neces- 
sary to every business. 

Une of the most favorite methods is to advertise identified brands 
at, extremely low prices for a certain hour. They either have but a 
small supply, which is quickly exhausted, while instances are known 
where' they reported being out of stock at the minute the sale was 
advertised to go into effect. In other instances it is known that there 
would be one clerk at the counter, which was lined with prospective 
buyers, who used every means in his power to avoid waiting on the 
customers. 

In this Way sales are avoided in order to keep down the losses, but 
we submit that this is hardly fair competition. Moreover, when an- 
nouncing that stock has been exhausted, or even when a certain brand 
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is asked for, the clerks industriously endeaVor to substitute the store's 
own brand for the manufacturer's article. 

Public interest would be conserved by a control of resale prices 
without danger of any monopoly^ because competition would be 
keener among manufadburers to give greater service and value to 
consumer and dealer alike. Under present conditions there is an 
excess of expenditure in order to get distribution for a product, be-' 
cause much of a manufacturer's efforts are lost through the evil influ- 
ence of the price cutter upon the sale of his commodity among the 
single-line retailers. With price cutting, predatory or any other kind, 
eliminated, his selling efficiency would increase, with a consequent 
tendency either to lower prices or greater- quantity. There need be 
no fear of creating monopolies. 

Two of the gentlemen who signed the minority report on the spe- 
cial committee of the United States Chamber of Commerce appointed 
to consider the resale-price question are department-store operatives, 
and it is but natural for selfish reasons that they should oppose the 
measure under consideration, as it is to the interest of their business 
to do so. The other member of the minority is a large wholesale 
grocer who has private brands entering into competition with manu- 
facturers' brands, and it is but natural that he, too, should not want 
price-maintenance legislation, as it would prevent him in a wholesale 
way from doing what the department stores, chain stores, and mail- 
order houses do in a retail way — use identified products as a bait to 
get in their own brands of goods, the trade-mark of which they con- 
trol and on which a profit is asgured without fear of any competition 
on brands. And, in so far as this wholesale grocer is concerned, the 
prices he charges for his own private brand of canned foods, etc., are 
as high or higher, quality considered, as any well-known and na- 
tionally distributed products of the same nature. 

STATEMENT OF MES. JTTLIAN EEATH, FOTJNDEE AND NATIONAL 
PRESIDENT OF THE NATIONAL H OTTSEW IVES LEAGUE (INC.), 
HEADttTTAETEES, 25 WEST FOKTY-FIFTH STREET, NEW TORK 
CITY. 

Mrs. Heath. Mr. Chairman and gentlemei^^of the committee, I am 
here on behalf of the National Housewives League tp urge the pas- 
sage of this bill. This great movement, which has members in every 
State in the Union, represents the consumer, but it carries with it 
a far greater interest and power than the word "consumer" ordi- 
narily suggests, for it represents the organized consumer, a new 
force in our economic life which has affected and will affect to a still 
greater degree every line of industry, commerce^ and trade. 

In order to better show you the relation of this new economic force 
to industry and commerce and trade I must tell you what produced 
this great movement : * 

Some four or five years ago, when we began to feel the pressure of 
the rise in the price of foodstuffs, the high cost of living became the' 
subject of universal investigation and discussion. Municipal, State, 
Federal, and international committees and commissions were ap- 
pointed to ascertain the reason for this abnormal rise in the 'cost 
of living and to suggest remedies, and schools and colleges began 
to discuss the question academically. We were told that our 
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economic troubles were " due to the tariff," to Jhe " increased output 
of gold." We were told that the " Producer did not produce 
enough " and that we, the consumer, consumed too much. 

These findings of the committees and c<Mnmissions were submitted 
and a thousand and one remedies suggested, but somehow no one 
took into consideration the housewife as a factor either in producing 
or controlling the conditions under investigation. We women, how- 
ever, as we looked the situation over recognized that, while the 
academic .discussion and research work was of great value, we were 
the ones who had to make the dollar go the week 'round and, there- 
fore, we were a factor that should and must be reckoned with. The 
• practical solution of all home problems lay with us. 

How and why? 

Because the women of this country directly spend about 90 per 
cent of the money, three-quarters of the income of the great middle 
class and nine-tenths of that of the laboring class passes through 
their hands. Women have not hitherto recognized thia 
^ The home, the center of all successful hving, is maiiltained by 
the partnership of husband and wife. By the marriage contract the 
man becomes, or should become, the producer of the f imds to main- 
tain the home and the woman the administrator of those funds. I 
said before that woman had not recognized her economic function ; 
let me add now, that even society has not recognized it because 
society has always demanded that the man be trained to produce, 
but it has not demanded that the woman be trained to spend, and 
yet, it devolves upon her to spend the money that the man pro- 
duces so that the members of the family shall be properly housed, 
clothed, fed, and educated to take their place in the world. 

There are but two fields in economics, production and consumption, 
all other fields are but tributary. In the main, men are. the pro- 
ducers of the wealth of the world, and, in the main, women are the 
consumers or administrators of that wealth. With these two fields 
in economics clearly defined, the business of producing for the home 
recognized as man's function, and the business of administration 
recognized as the woman's function, women began to see that their 
housekeeping is a business — a profession — and that it must be run 
on a business basis. With this fully in mind the whole attitude of 
women toward housekeeping and of housekeeping in the world of 
economics changes. 

Realization of these facts produced the class-conscious housewife 
and brought about what I believe to be, not only a great crusade 
for the protection of the home, but a great force affecting industry, 
commerce, and trade. This is woman's greatest contribution to 
economics. 

Hitherto economists have concentrated their attention on produc- 
tion, marketing, and transportation. Consumption has been left to 
take care of itself in more or less of a haphazard manner. As the , 
producers of the wealth of the world you men have progressed. Na- 
tions, industry — indeed the whole world — have asked for better pro- 
duction and " better production " has come. But no one asked for 
intelligent consumption, and it remained unintelligent, unprogressive, 
unorganized, a demoralizing influence not only in the individual 
home, but upon the world's market. 
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The high cost of living was in the main responsible for the awak- -^ 
ening of the housewi/e to her power as a consumer, but other influ- 
ences have been at work also. We have been told over and over again 
during the last decade that women have not been on their " jobs ' as 
housewives. Suppose we grant this, but add, there has been a reason. 
A struggle has been going on between home economics old and home 
economics new.. A new housekeeping has been shaping up. 

I speak continually of the new housekeeping — the twentieth cen- 
tury housekeeping — ^but few of us, comparatively speaking, really 
understand how to-day's housekeeping is different from that of yes- 
terday's. Let us consider for a moment. Look at any picture of the 
days of our great-gi-andmothers, and what do we see? The women 
of the family are spinning and weaving and dyeing and cooking be- 
fore the huge open fireplace ; over in the corner the men are making 
shoes; the weekly wash is in progress in another part of the room; 
and all over the sidewalls and rafters are hanging dry fruits and 
vegetables, ham, and bacon. In other words, this old-fashioned home 
was a huge manufacturing plant, grocery store, and home combined. 
The family produced within the hpme all or nearly all it consumed. 
The family was both producer and consumer. 

Then came a change, so gradual that we were hardly aware of the 
fact — ^the weaving, the soapmaking, the pickling, the washing, the dye- 
ing, and the baking, slowly but surely, one by one Were transferred 
to buildings outside of the home ; that is, to factories. The wonder- 
ful development of machinery and electricity brought this about, but 
so ^adual was this revolution in housekeeping that the world hardly 
noticed it, and certainly did not appreciate what it meant. 

Of course, greater freedom came to the housekeeper with the re- 
moval of these industries, and for this freedom not only women but 
the whole world can be grateful. It emancipated the home and made 
it a place in which human beings could not only live, but get requisite 
rest and development. Here was where woman's economic function 
changed. The housewife remained no longer the producer, she be- 
came the consumer; she had to begin to learn to buy with money 
what before she had produced out of raw material. 

With the building of the first factory the new housekeeping began, 
and since then we have been in a formative period, which, like all 
formative periods, has been a chaotic period. That is the reason that 
things have seemed to go wrong with the profession of housekeeping, 
and they have gone wrong. And because they have gone wrohg they 
have affected the whole economic world clear back, I repeat again, to 
the point of production. 

^ Don't you see then, gentlemen, the position, the great and important 
position, that the twentieth-century housewife holds in economics? 
We are the disbursers of the wealth of the world, and we are facing 
the responsibility that that function imposes upon us. We recognize 
that our housekeepng is a profession, that it must be run on a business 
'basis. We are studying every phase of the economics of consumption. 
We are learning what it means to " know the market." We are, in 
short, learning to be intelligent consumers. That is why the House- 
wives' League comes asking for the passage of this bill. 

We know that the housewives of this country affect every single 
avenue of trade. In presenting to you this request from the House- 
wives' League for the passage of this bill, I want to say that we believe 
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that our request is for the best interest of manufacturer and trade as 
well as for the consumer, because these factors are all so interlocked 
that they can not be separated the one from the other. , 

Why do we want to standardize the manufacturer's price ? 

We want to standardize the manufacturer's price because we believe 
in identified goods. 

Why do we believe in identified goods? 

Because that is the only way we can buy intelligently. 

Right here I desire to say that we are converts to trade-marked or 
identified goods. When our Housewives' League was first organized 
we said to the housewives of the country, " Buy your goods in bulk; 
why buy them in a ismcy package? Do you not know that it costs 
money to put them in this package?" 

At the next point of our development we said to our members, 
" You must know the ingredients of the food which you buy ; read 
the labels on your containers; read them carefully ; go beyond residing 
the labels; go to the factory where your foods are produced and see 
that they are put up under sanitary conditions." We said, "The 
commercial cannery, the commercial bakery, the commercial laundry, 
. the mill, the packing house, or the refinery are but adjuncts to your 
kitchen. We must have full knowledge of all foods and articles 
which we buy, and this i&the only way to obtain this knowledge." 

Suddenly I saw I was arguing directly against myself. The only 
way we can know what we are buying, and the only way we can " go 
to the factory " where goods are produced is by having those goods 
identified or delivered in a container with the manufacturer's name 
thereon. Except when goods are labeled or identified how are women 
to know where to find the factories? This meant a right about face 
on this question, and then became a thorough study of the whole situ- 
ation from a different angle. The package or original container or 
maker's name became a new thing; it became the way in which we 
could identify the goods which we bought. The word " trade-mark " 
took on a new meaning. We saw that the elimination of the original 
package or the trade-mark would make void the pure-food and net- 
weight legislation for which we women had been earnestly working. 

The label is the housewife's only identification of quality, purity, 
sanitation, quantity, standardization. When goods are bought in 
bulk or unidentified the only guarantee back of them is the disburser. 
and granting that he may be Doth honest and reliable, his tastes may 
differ from that of the individual consumer. Is it, then, to be left to 
the distributor to buy what suits him best and sell it to the housewife 
with no guaranty to her that what she buys is the best that can be 
had for the money ? 

Our pure-food laws show us, if we are intelligent readers of the 
label, the purity of the article, but it has nothing whatever to do with 
quality or grades. This question of grades and quality is all impor- 
tant, not only as it affects the goods but as it affects the market price. 
So thoroughly is this question of grades and quality becoming recog- 
nized that we now have trade-marked oranges, apples, poultry, and 
many other things that were formerly sold in bulk or unidentified. 

It is the desire of the consumers to know what they are buying and 
the desire of the manufacturer or producer to give his best that has 
led to the trade-mark which stands for known quality. The " just-as- 
good " era has passed so far as the housewife is concerned, at least, 
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with the members of the Housewives' League; they are going to know 
what they are buying. 

Just on the question of quality and otir pure-food laws, the other 
day a gentleman from the West who docs not agree with me on the 
importance of the original container wrote : 

"Recently there were over two-score of convictions of manufac- 
turers who delivered their goods to the consumer in the original pack- 
age. Over two-score of convictions does not speak well for trade- 
marked goods." 

My reply to him was: " But, don't you see that these manufacturers 
could not have been caught except by their identified goods. It is 
obvious that the housewife can not analyze all foods which she buys. 
Her only guide and safeguard atid her only use of the pure food law 
is the label, the identity of the man back of the label, and then to hold 
him responsible." 

It seems almost a fallacy to speak of quality apart form sanitation, 
because sanitation makes tor quality, but the sanitary feature is such 
an important one that I want you all to realize that the housewife 
recognizes it and appreciates what the manufacturer is doing to 
deliver goods in the original package to her in a sanitary manner. 

In this age of sanitation the old adage that " Everyone must eat 
their pound of dirt before they die," is obsolete, and the food manu- 
facturer of this country who is worthy of support by the consumer 
is helping to bring this about, and there is no more efficient medium 
than the delivery of goods to the consumer in the original package. 

There are advantages of labeling at point of production all the 
way along the line which I have not time to enumerate, and I do 
want you gentlemen to know that the housewives appreciate them. 
The only thing that I desire is, that every housewife in this land 
should realize what it means when one says, "No human hand 
touches this food until it is delivered to your kitchen." I realize 
this more and more each day, as I visit some of our up-to-date manu- 
facturing plants and see the wonderful machinery which is almost 
human. - 

Then there is the questiotn of quantity: The package not only 
gives us quality, purity, sanitation, but also guaranteed quantity now 
that we nave our net-weight laws. The women of this country 
worked hard for the net- weight law ; although we believe in the 
integrity of the majority of the retail tradesman, but clerks can be 
careless as well as dishonest, and in this respect, as in many others, 
the package goods are not only a protection to the consumer but to the 
retailer. 

Some time ago a member of oifr Housewives League in New York 
City reported that a certain merchant was selling sugar very cheap, 
and suggested that we advise our Housewives League members to 
buy of him that day. The price was much below the market. An 
investigation showed that this merchant was short weighting on each 
S^-pound package of sugar anywhere from 1 to 3 ounces. Of course, 
the apparent low price of sugar had attracted a large number oi 
customers on that day. His store was well filled. Other merchants 
in the neirfiborhood were getting no trade. This was unfair com- 
petition. The sugar was weighed and placed in paper bags with 
no net weight marked thereon. Labeled goods make it possible for 
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the consumer to know exactly what she is getting for her Jnoney. 
It is then, to use an apt phrase, " Up to her " to buy or not, as she 
desires. 

The gentleman on my right asked if package goods did not in- 
crease cost. Suppose there were no package goods on the.market what 
would be the effect upon the retail trade ? Would it not mean increased 
space, with increased rent, an increase in the number of clerks in 
order to weigh and pack the products, more bookkeeping (because 
the package goods now gives him a means of the perfect check in 
regard to receipts and sales which would have to be supplemented 
by extra checking if only bulk goods were handled) ? Would it not 
mean less efficient service to the public, ^eater cost to operate the 
store, greater leakage in waste and sampling, and this is important 
to the retailer. I believe that the weighing of the products in the 
retail stores has been a most neglected part of the business, and 
has caused many failures, not only, on account of the careless weigh- 
ing and waste. The clerk has too often gone on the theory of a 
" Little over does not matter " ; that is, they always must give over 
weight in wder to please the customers. 

You and I remember ''the time, not long since, when the, retail 
store had huge signs which read : " Please do not sample the ^oods." 
Every leak means either additional cost to the consumer or additional 
loss to the retailer. It also means an increased expense for paper, 
twine, and packages and delivery, and a thousand and one other 
things. In other words, it comes down to this concrete question : Is 
it cheaper to pack goods in the factory by machinery or in a retail 
store by hand ? The consumer must pay the bills anyhow, and 
where does the greatest economy to the consumer lie? Then, too, 
the package standardizes, I believe, not only quality, sanitation, but, 
in a large measure, price. The price pt package goods does not 
fluctuate as easy as that of bulk goods.* This is well proven in the 
question of meat, milk, produce, and other articles which are not 
sold in packages. One manufacturer told me that it cost one-tenth 
of a cent to pack his goods in a 5-pound package; another states 
that it cost four and one-eighth mills on a pound package, and that 
he packed from 40 to 48 per minute, or 2,580 an hour. Could the 
retail merchant save the consumer anything on these figures? 

Briefly; these are just touches on the subject as the housewife is 
beginning to see it. 

It has been said that a pessimist is one that has to live with an 
optimist. Now, T am an optimist — a 100 pel* cent optimist — ^but I* 
hope that my optimism will not produce a single pessimist in this 
committee, for I want you — every one of you — ^to agree with me, 
that I am right in my prediction that the signs of the times regard- 
ing production and distribution point to the mutual good of pro- 
ducer, manufacturer, trade, and consumer. 

Why have the producer, manufacturer, the trade, and the con- 
sumer been so far apart? It has been because they did not under- 
stand each other. I made this statement the other day to a large 
merchant and he said: "But the housewives never seemed to care 
before and they have never been organized." That is true also. 

We now have organized consumption to deal with and, in my 
optimism, I wish to say that the signs of the times are good. They 
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point to a better mutual understanding between the producer, the 
manufacurer, the trade, and the consumer which will lead to co- 
ordination of work for mutual good and the elimination of all un- 
desirable elements in trade. 

I was quite delighted to hear the gentleman from Massachusetts, or 
was it from Georgia — ^the gentleman on my left — say that we should 
have the " address of the lactory on the package." I* think that has 
to come. Why ? Because all of these commercial factories, as I said 
before, are a part of the twentieth century home, and we want to 
be able to visit those factories either individually or through organ- 
ization. 

I did not quite agree with Mrs. Frederick's statement, that the 
consmner is going to take the retailer's word. The consumer values 
the experience or the retailer, but she is going to be intelligent her- 
self; she is going to know exactly what she is going to buy and to 
know that she must have the maker's name and the address on the 
package. 

Point 2. But why maintain the producer's price ? 

Because in our experience, as a result of our investigations, and 
we have had careful investigation, we find that cut prices tend to 
drive identified goods off the market. This we know, when goods 
are sold below the point of production or below a point of profit, the 
consumer suffers. 

We know that the cut price on a standard identified article is used 
to bait the housewife with a so-called bargain, to make her buy the 
unidentified goods. 

Let me tell you of this instance : Some time ago I entered upon 
an investigation along this line. I selected one store in the chain 
store system near my home. Each day I systemmatically went into 
the store and bought only the cut price identified goods. In buying 
a package of Quaker Oats the clerk would say, " Do you not want 
some of our tea or coffee or spices? " My answer was always, " No." 
Each day the cut price article was bought, each day "our own 
brand" was urged upon me, and in some cases I was told that their 
" special brand was better even than the known brand." I did this 
consecutively for a number of weeks until I was almost insulted 
upon entering the store. Now a less callous person would have fallen 
long before and bought the unidentified goods, even if she did not 
want them. The cut price on the identified goods was, as I told you 
before, grocery bait for the unintelligent consumer. It is used to 
•make her think that a*ll the goods in the store are Equally as cheap. 
This is misleading advertising. 

Now, gentlemen, the unintellige;it housewife is learning that so- 
called bargains are not bargains in the long run. We are learning 
that while we may save 1 or 2 cents now and then upon an article 
that we may upset the whole condition way back to the point of 
production. 

A gentleman of the committee asked a little while ago whether or 
not the consumer wanted all things identified. I say yes, because it 
is the only way we can become intelligent consumers. 

A gentleman said the other day that he was not in favor of branded 
goods — ^"thought it foUy." I said to him, "Wait: do you know 
what brand of cigars you buv?" He did. I said, "Do you know 
what brand of wines you buy?" He knew that also, but he had not 
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carried the economics of trade-marks to a logical conclusion. This 
is a new viewpoint for him, yet that is the whole story. We want to 
know what we are buying. 

Here is another pomt. Mind you, I am standing straight for 
identified goods, straight for a price fair to all, because I believe this 
alone will produce goods of known quality at a fair price. 

A gentleman here said that this would increase the cost. I do not 
agree with him, because, with the greater demand for identified 
goods, there should be increased distribution and a decreased price. 
I pay no more for Sunkist oranges than I do for the unidentified 
brand. I pay no more for the wonderful Florida Citrus Fruit Ex- 
change produce than I do for the unidentified oranges. Why ? Be- 
cause the consumers' demand is making a market for these goods of a 
known, graded quality. 

Mr. Decker. I should like to ask you this question. Do the Sun- 
kist orange people, for instance, maintain the resale price, or try to? 

Mrs. Heath. I 'do not know ; but it might be different with perish- 
able articles. 

Mr. Decker. Has your organization ever tried to figure out what 
percentage of the identified goods or the manufacturers of identified 
goods are trying to retain the resale price ? We all agree about the 
advantage of identification, but the question before this committee is 
whethei: or not, in order to promote that identification of an article 
or keep it up, you have got to maintain the resale price. Everybody 
agrees with you on the proposition that the identification of any 
article is a good thing. 

Mrs. Heath. I am ^ery glad that you all agree on the great desir- 
ability of trade-marked or identified goods, because that is what the 
consumer mii«t have, and that is why we are asking for a maintained 
resale price. I can not tell you at this moment the number of people 
who have tried to maintain the resale price. We are standing for this 
bill because we believe that a cut price — that is, a price cut below the 
point of production or without a fair margin of profit — ^tends to 
drive the article off the market; furthermore, we fear that those 
people who do not endeavor to maintain a resale price, which will 
make it profitable for them to produce and for the dealers to handle, 
will soon be merged in that great sea of unidentified products. 

Mr. Decker. Do you know whether there has been any change 
since the principle was changed? It has only been since 1911 that 
they did not have a right to maintain the resale- price. What has 
happened since then? 

Mrs. Heath. I think you will find "Force" and a number of 
other articles that I might mention have been driven from the New 
York City market, and there were a number of articles not easy to 
obtain. 

Mr. Decker. It went off before 1911, though, did it not? 

Mrs. Heath. Oh, no ; not entirely off. 

Mr. Decker. It is not entirely off yet, is it ? 

Mrs. Heath. It is not easy to find. 

Mr. Decker. Has it been driven off since this policy has^come in 
force? 

Mrs. Heath. I think so. These changes come so gradual that some 
times the consumer does not realize it until she finds it is too late to 
remedy matters. The system of chain stores with their private labels 
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and the system of the great department stores and the mail-order 
houses with their private labels have been increasing since 1911, and 
I believe that ^the conflict between private label goods and goods 
identified with the maker's name has developed and increased. It 
makes it difficult for me at this moment to say specifically what has 
or what has not been driven from the market. I only know that the 
desire of the consumer for identified goods has been increasing and 
that we feel somewhat alarmed at this time by the possibility of these 
goods of known quality being eliminated or even made difficult to 
find. 
^ Mr. Decker. It has only been since 1911 that they have not tJie 
right under the law to maintain their resale price, so the mainte- 
nance of the price will not always retain the article. 

The Chairman. The Chair will allow you an extension of time of 
two minutes on account of the interruptions. 

Mrs. Heath. I do not mind the interruptions. I am only sorrr I 
can not give you specific instances of identified goods whose distribu- 
tion has been curtailed since 1911. I will make this a matter of rty 
search, for I feel certain that I can submit a number.. 

The Chairman. It is entirely optional whether you yield for ques- 
tions or not. Of course, you know women have their way about that 
as well as everything else. 

Mrs. Heath. Oh, I know that always, and I guess I am also going 
to have the proverbial " last word." Now, I want, if I can, to make 
you feel keenly the interest of the consumer is so interlocked with the 
producer, so interlocked with every line of trade that what hurts one 
hurts the other, q-nd I believe that cut prices hurts every one from 
producer to consumer. 

Take the small independent retail merchant. We are dependent 
upon him. You knew we hear a great deal in these days about the 
great public markets maintained by municipalities, the great mail- 
order houses, the great department stores. They have their place, but 
at the same time the housewife particularly is dependent upon the 
neighborhood retail merchant, and she should be dependent upon this 
retail merchant because this is a legitimate avenue of trade. 

Price cutting does hurt the neighborhood atore — ^there is no ques- 
tion about that — in fact, I think that has been conceded. Moreover, 
it throws business into the channels of trade of those stores carrying 
mainly private label goods. It makes for substitution. I do not 
think it at all fair, for the housewife to send to Chicago or San Fran- 
cisco or New York or some other place for a few articles at cut prices 
and depend upon the dealer around the comer to deliver to her a 
pound of butter or a pound of this or that and have the delivery 
wagon stop at her door four or five times a day. We must have these 
daily articles, and we demand the service, and, I repeat, it is not fair 
to the retail merchant. Why? Not for altruistic reasons but for 
sound economic reasons. His overhead charges remain the same 
whether we give him all of our trade or not, and if we .do not give 
him enough of our trade to reduce those overhead charges, then we 
must expect to pay more for the goods which we buy. It is for the 
protection of the consumer. This I want to emphasize. 

I found in my Adsits around the country many a small storekeeper 
in a small town literally starving because the people were sending out 
of town to buy their goods. Now, if we had standard goods at a 
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standard price in that town the consumer should get them just as 
cheaply as out of town. We are going to make it possible for that 
small merchant to handle goods of known qpality, and until we do 
this it is going to be difficult for the housewife in the country to 
secure these identical results. 

Not long ago a member of our league in a rural district said, " How 
are we going to get Pillsbury's Best Flour in our town? ^' I said, 
"By demanding it." Such quiestions are asked every day. The 
consiuner is demanding more and more goods of known quality, and 
I believe we must do evorything to protect the consumer in this de- 
mand and to protect the local stores by making it possible for them 
to meet this demand. 

The passage of this bill H|ll, I believe, also stand for the protection 
of the consumer in the passing off of stale or damaged goods. The 
price is often cut on goods which have been held for some time to the 
detriment of quality. I do not mean to say that all cut-priced goods 
have deteriorated, but they may have deteriorated. I am thinking 
how of a special cereal, Wheatena, which is a very wonderful whole- 
wheat cereal. I know of a case where a woman bought Wheatena 
at a cut price which proved to be in very bad condition. This proved 
to be a great detriment to this good product. These goods should 
have been returned to the factory instead of sold at a cut price. You 
will find that every manufacturer of branded goods is not only will- 
ing but glad to take back goods which show any sign of deterior&,tion. 

Mr. J. S. Parker. I should like to ask Mxs. Heath what is her 
opinion of the cash s<:ore, so notably shown by the Woolworth Ten 
Cent Stores, where they keep no accounts and avoid that expense; 
make no deliveries and avoid that expense; and have no credits to 
bother. Could they be allowed, when they sell for cash, to sell at a 
cheaper price than where they have to go to these other expenses? 

Mrs. Heath. I should say that cash stores could be made a benefit. 
That no credit could be made a bene^t. However, if you are going 
to standardize, it would be difficult to make any difference If you 
have a standard price, you must have a standard price. 

Mr. J. S. Parker. And make no allowance ior cash ? 

Mrs. Hjiath. I do not quite see how you could on a standard 
article. 

Mr. J. S. Parker. What are the cooperative schemes in which they 
attempt to give almost wholesale prices to their members, taking no 
profit, but only paying their expenses out of their sales ; it will not 
work without an absolutely cash basis; but it has worked in other 
countries than this. 

Mrs. Heath. Here the consumers would get advantage in their 
dividends, in their profits, but not on the cut price, I. should say. 

Mr. Carew. You are appearing as a consumer, and, of course, it is 
not quite fair to make you enter the realm of manufacturing or mer- 
chandising, but some questions have been ^.sked here which prompt 
the further inquiry, and if you do not object I should like to get your 
judgment. 

Mrs. Heath. I will try to answer. 

Mr. Carew. I should like your opinion — I will not even ask you to 
ffive what you inight term your judgment. You will probably agree 
ttiat in the consideration oi a bill oi this character the consumers are 
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only one part of a community which is to be considered directly and 
specifically ; that is to say, you will admit there are the buyers, the 
producers, the growers, tne manufacturers, the retailers, and the job- 
bers, and all are worthy of some consideration? 

Mrs. Heath. That is exactly the point that I made some time ago. 
'These factors are so interlocked that they can not be separated. 

Mr. Carew. So- that the bill becomes universal and for everybody's 
benefit, and not for the benefit of the consumers alone and specifically. 
Do we agree upon that point? 

Mrs. Heath. We agree, except I maintain that we are all con- 
sumers — ^you are a consumer. 

Mr. Carew. Of course, but if y6u make everybody a consumer, 
yet we have to have these other elemenli and accept the fact that 
every producer is a consumer. Questions have been asked here 
whether or not the decision of the Supreme Court, limiting the pos- 
sibility of making resale prices, has caused any brands to disappear, 
and quite likely you do not know — ^it would hardly be presumable — 
but an expert statistician would know. Might it not probably be a 
fact that whereas the articles which have formerly been sold under 
a resale arrangement have not actually disappeared; that the well- 
being of the producers of those articles has been attacked very vio- 
lently, and instead of it being profitable to the producer, instead of 
the producer earning dividends on stock of the corporation or profits, 
if it is a firm, he is now merely dragging on, perhaps hoping for the 
time when legislation will be passed like this which will give him a 
chance to go ahead again. That would seem reasonable, would it 
not? 

Mr$, Heath. I think that is very true and that is exactly what I 
meant when I said that the conflict had come between identified and 
unidentified articles in trade. 

Mr. CAiqEW. And would it not further seem reasonable that quite 
likely, without knowledge of a consumer, some of these men who 
have formerly had the resale-price arrangement have been driven 
in one respect or another to reduce the real quality of goods 
which they are now sending out under the same old brand ? We hate 
to think* so, but does it not seem as if it might be when they find 
themselves confronted with competition based not on quality but 
on price? 

Mrs. Heath. Yes; it would tend to do that; it would naturally 
tend to that. There would seem to be three lines of action. Loss to 
the manufacturer, reduction in qiiality, or to be submerged in the 
great sea of unidentified goods sold through the jobber alone. I am 
sincerely hoping that the great jobbers of this country, because they, 
too, are legitimarte avenues of trade, will eventually put on their 
goods, packed by so-and-so for so-and-so, in order that the consumer 
may still identify these goods which pass through the hands of our 
great jobbers. 

Mr. Holland. And to resort to subterfuge to get around the law 
and maintain their price. 

Mr. Carew. It would probably result in a deterioration of quality^ 
which is the hardest thing to detect. 

Mrs. Heath. Yes; it would naturally tend to do that. 

The Chairman. Are there any other questions, gentlemen? If 
not, we thank you for your address, Mrs. Hea£h. 
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Mrs. Heath. In closing my plea before this honorable body, I wish 
to state that we come for the passage of the Stephens- Ashurst bill, 
because we believe it will produce standard of trade, goods of known 
quality, and tend to keep that quality up; because we believe it will 
produce intelligent consumption; because it will give protection for 
the independent dealer, protection for the honest manufacturer, pro- 
tection for the neighborhood store, protection for local home con- 
sumption, protection for the consumer from stale and damaged mer- 
chandise, protection of fair methods and sound economic conditions 
which are of direct interest to both buyer and seller. I ask for the 
passage of this bill because it will eliminate the evil of cut prices 
and unfair competition; because it will tend to eliminate goods of 
imknown and deceptive Quality. It would eliminate misleading ad- 
vertisements, because the special cut price on a standard article does 
not mean low values in the store; because it would eliminate the sub- 
stitution, so-called bargain hunting, unintelligent consumption, and 
overcharge of goods of doubtful value. My plea is for protection not 
only for the consumer but for the whole world of trade. 

The Chairman. You and Mrs. Frederick both understand that 
when the testimony goes to you, you have the right to revise and 
extend your remarks as you may see fit, and you will return them 
promptly to the clerk of this committee. 

Thereupon at 1 o'clock p. m., the committee adjourned subject to 
call of the chairman. 

STATEHEVT OF HEBBEBT F. SHEETS, ABOOS, INB., BEFBESENT- 
INO THE NATIONAL BETAU HABDWABE ASSOCIATION. 

[Filed with the Interstate and Foreign Commerce Committee, by special permission of the 
chairman, granted May 31, 1916.] 

My name is Herbert P. Sheets. I represent the National Retail Hardware 
Association, with headquarters at Argos, Ind., in whose behalf this statement 
is made. 

The National Retail Hardware Association is an affiliation of 28 State or- 
ganizations, having a membership of 15,000 retail hardware merchants, who do 
business in 42 States. 

For several years each of these bodies, in annual convention, has passed 
resolutions indorsing the principle of price maintenance and specifically favor- 
ing the legalizing of that principle as embodied. in bill H. R. 5971, now pending 
before this honorable body. 

As the committee has already heard extended arguments favorable to this 
principle, with all of which we are in full accord, we shall avoid repetition by 
limiting our suggestions to just a few of the factors which we believe deserv- 
ing of special emphasis and consideration. 

In ur^ng favorable action by this committee and the passage of this meas- 
ure by Congress, these retailers are animated not alone by the desire to ad- 
vance their own interests but by the sincere belief that the operation of the 
law will also prove beneficial to the consuming public served by them. 

Fully 75 per cent of these 15,000 hardware retailers do business in rural 
communities ; that is, in country towns and the smaller cities. Their patronage 
comes largely from the rural population. 

The practice followed by mail-order houses and other large establishments of 
quoting well-known trade-marked commodities at or below cost for the purpose 
of attracting trade has done much to mislead the general public into the belief 
that local merchants are overcharging. 

It has established false Ideas of values, created distrust, and developed preju* 
dice against the dealer who honestly endeavors to price his merchandise equit- 
ably and fairly to the customer as well as to himself, and who renders a 
si)ecial community service which can not possibly be had from the mail-order 
house or department store. 
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In most cases standard-brand merchandise carries very modest margins for 
tlie retailer as compared with unbranded goods. 

Logically it follows, therefore, that the real purpose in price cutting well- 
known identified goods is to induce the belief in consumers that similar reduc- 
tions apply to all merchandise offered by the advertiser. 

In this way it is hoped to so increase the sales of lines carrying larger 
profits as to more than compensate for the loss on the " loss leaders." 

This is the more easily accomplished because consumers generally are rea- 
sonably well acquainted with the usual prices of identified merchandise, but 
have much less knowledge of the comparative values of unidentified goods of 
unknown merit. 

Through the " bargains " offered In the former they are led Into paying the 
long price for the latter. 

The following suggestions are offered in support of the contention that the 
close pricing evidenced by the " loss leaders " does not apply throughout the 
line, but that in fact a very large part of the merchandise sold by these 
houses carries much wider margins than those of the average local merchant. 

Sears, Roebuck & Co. reported gross sales for 1915 of more than $110,000,000. 
After regular (and possibly extra) dividends were paid on preferred and com- 
mon stock, a special stock dividend of $20,000,000 was declared to stockholders, 
by means of which still further dividends might be distributed without the 
appearance of abnormal profits. 

Quick turnover Is recognized as one of the most important factors in suc- 
cessful merchandising. Profit margins are becoming so narrow, and the service 
demands of the consumers so great, that the thrifty merchant can hope for a 
reasonable profit only as he turns his capital from two and a half to five times. 

Yet on the basis of the figures just quoted, this maU-order house, with a 
capital of $80,000,000, secured a capital turnover of but one and three-eighths 
times. A most interesting circumstance, surely, In view of the constantly re- 
iterated catalogue-house claim that great volume permits minimum profit 
margins. 

Neither do these large concerns make the saving In the cost of doing busi- 
ness generally supposed. Prof. Paul H. Nystrom, who has appeared before 
your committee, and who Is recognized as one of this country's leading students 
of marketing problems, some years ago complied data showing that while 
the average dolng-buslness cost of the small retailer Is about 18 per cent, 
that of the large mall-order house Is from 27 to 30 per cent, and of the depart- 
ment store more than 30 per cent. 

Thus It seems clear that neither the mall-order house nor the department 
store can do business at as low costs as can the average small merchant, 
and that their profits must consequently be made by charging higher prices 
for the less-known merchandise In connection with which values are not so 
easily comparable as on standard Identified goods. 

That the rights of consumers should be closely guarded Is not questioned 
by the members of our organization. We do believe, however, that there Is 
a tendency to put a rather strained interpretation upon the term " consumers " 
when they are spoken of as If they are a distinct class, separate and apart 
from all others. 

Of course, no line can be drawn between consuipers and nonconsumers, be- 
cause- the latter have no existence. We are all consumers, and, with few ex- 
ceptions, all are equally producers— producers of commodities or service. ^We 
can not distinguish ; we can not separate ; we can not classify. 

The activities of our people are so complex; their interests so interde- 
nendenf their needs so common; production and consumption are so inter- 
woven that that which Is good for industry, that which Is good for commerce, 
that which makes for the general prosperity of the country or the community 
is eoually good for the consumer, who is the embodiment of the whole. 

The local merchant realizes that he can hope to prosper only as he assists 
in advancing the welfare of his customers. As the purchasing agent of his 
community he understands the necessity of giving full value for the service 

rendered^ does not believe that the prosperity of this country depends in a 
laree measure upon the application of a pennywise, price-cutting merchandis- 
ing policy nor does he believe that such a policy serves the Interests of the 
consumer any more than It does those of the producer or the distributor. 
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On the contrary, he believes that competition is useful in keeping prices at 
a fair level rather than in cutting them so low as to force legitimate enterprise 
out of existence. 

He knows that in any event we, the consumers, pay the bill, whether it be 
for production costs, distribution, transportation, or what not. And we pay 
the high. cost of unjust competition just as much as we pay the high cost of 
selling. 

Students of ^economics agree that the prosperity of the Nation must have 
its genesis in the prosperity of the community, and that the prosperity of the 
community is just as much dependent upon the success of its local mercantile 
activities as upon its agricultural and industrial progress. 

There can be no conservation of community resources through the elimina- 
tion of the small merchant, which is likely to follow a concentration of retail 
business should the more powerful interests be permitted, to continue the use 
of identified merchandise of standard reputation for price-cutting purposes. 

Local markets are among the most important factors in community life, 
because land values are as greatly contingent upon proximity to markets as 
upon the character of the soil and volume of production. But if predatory 
price-cutting methods are permitted to destroy local mercantile enterprise 
home markets will likewise disappear and the value of adjacent realty decrease 
in consequence. 

Reasonable price maintenance therefore appeals to us as being as greatly in 
the interest of the consumer as of the dealer or producer, and the passage 
of this bill, permitting such a system, under the supervision of the Federal 
Trade Commission, would, in our opinion, go far to eliminate a large part 
of this unfair competition — unfair because it works to the detriment of 
producer, distributor, and consumer alike. 

Likewise will it serve to counteract that other trade evil found in a form 
of ** dumping,", by which many manufacturers sell surplus stocks to these 
large mercantile organizations at prices so far beneath those paid by the 
distributors of 90 per cent to 95 per cent of the identical products that it is 
utterly impossible for these latter to meet the prices subsequently quoted to 
the consumer. 

Just now our people are very properly exercised over the possibility of the 
" dumping " of foreign-made goods following the close of the war ; but retailers 
have good, reason to believe the " dumping " of domestic products is only 
slightly less harmful to the country's business welfare than is the " dumping " 
of imports. 

Standardized prices are recognized In so many ways — In connection with the 
operation of public utilities, collective wage bargaining ; even in fixing the sala- 
ries of Senators and Congressmen — that it seems strange there should be any 
question of the wisdom of a judicious application of the principle to* modern 
merchandising. 

The standardizing of prices will not destroy competition. On the contrary, 
it will tend to increase competition along more rational lines, by eliminating to 
a large extent some of the present seriously harmful competitive methods. 

It will place marketing upon a saner basis and better conserve the interests 
of producer, distributer, and consumer. Neither will it increase prices to the 
consumer. 

/The producer will have added incentive to maintain his prestige by keeping 
his quality hlghj the competition of similar goods will make it necessary for 
him to give as much as possible fqr the money. 

The distributer will be relieved of the necessity of substitution, which is an 
essential result of cut-price competition. 

The consumer will be assured of standard quality, full value, and fair 
dealing. 



New Ocean House, 
Swampscott, Mass., June 21, 1916. 
Eugene C. Beokmeyer, 

Washvngton, D. C: 
The traveling men's auxiliary to the Massachusetts State Pharmaceutical 
Association in convention assembled, unanimously recommend and strongly 
urge the passage of the Stephens-Ayres Bill. 

John H. Johnson, Chairman, 
WiLBUB E. Andbews. 
G. W. Kenison. 
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Committee on Interstate and Foreign Ck)MMERCE, 

House of Representatives, 
Wdshington, D, C, Saturday, January 9, 1915, 
The committee met at 10 o'clock a. m., Hon. William C. Adamson (chairman) 
presiding. 
The Chairman. You may proceed, Mr. Brandeis. 

statement of MR. LOXHS D. BRANDEIS, ATTORNEY AT LAW, BOSTON, MASS. 

Mr. Brandeis. Mr. Chairman and gentlemen, I desire to speak in support of 
the Stevens bill : 

Following the decisions of the Standard Oil and Tobacco cases by the Supreme 
Court in the spring of 1911 there was widespread consideration of the trust 
problem. The discussion resulted in the general conviction that there existed 
trust evils which called for a remedy. There was, however, a wide difference of 
opinion as to what the nature of that remedy should be. Some people believed 
that trusts and monopolies in private business were inevitable and perhaps 
desirable and that the remedy to be applied should be a " regulation of monop- 
oly." A far larger number of Americans became convinced that trusts and 
monopolies in private business were neither inevitable nor desirable, and that 
they were in fact largely a result of unrestricted, unfair, and oppressive com- 
petition. They therefore proposed as a remedy the " regulation of competition." 
That policy was adopted by the Democratic Party and by a large part of the 
Republican and by some Progressives. The adoption of that policy led to the 
enactment of the Clayton bill and the Federal Trade Commission bill. The 
Stevens bill. If enacted, will further supplement the Sherman antitrust law. 

Unrestricted competition, with its abuses and excesses, leads to mouopol>» 
because these abuses and excesses prevent competition from functioning properly 
as a regulator of business. Competition proper is beneficent, because it acts^ 
as an incentive to the securing of better quality or lower cost. It operates also' 
as a repressive of greed, keeping within bounds the natural Inclination to exact 
the largest profit obtainable. Unfair and oppressive competition defeats those 
purposes. It prevents that natural development which should attend rivalry 
and which gives success to those who contribute most to the community by 
their development of their own business and the exercise of moderation In the 
exaction of profits. It substitutes devious and corrupt methods for honest 
rivalry and seeks to win not by superior methods, but by force. Its purpose Is 
not to excel, but to destroy. The Clayton Act and the Federal Trade Commis- 
sion act are designed to aid In preventing monopoly by preventing unfair or 
destructive competition, knd the worst form of Illegitimate competition has 
been found to be price cutting. All the Investigations in Congress and elsewhere 
have confirmed this conclusion. Monopoly is the natural outcome of cutthroat 
competition. With the exception of the railroad rebate, cutthroat competition 
was the most powerful of all the weapons which the Standard Oil Co. employed. 
It was the most powerful of all weapons employed by the Tobacco Trust. The 
Standard Oil Trust would cut the price in the districts where a competitor 
established himself, and thus destroy him, meanwhile reimbursing Itself for the 
cut In that region by charging high prices elsewhere. 

The Tobacco Trust through It "fighting brands" and fighting subsidiaries" 
entered deliberately upon the policy of destroying a competitor. When the 
Tobacco Trust entered upon the competition in England tt set apart a $5,000,000 
fund to be sunk in overcoming their British competitors. You know the result 
of that contest The Tobacco Trust confirmed its monopoly of America, aided 
In establishing a powerful British company, and jointly with it acquired control 
of a large part of the rest of the world. There you have examples showing 
how cutthroat competition creates monopoly. Consequently in all recent intelli- 
gent consideration of the subject by Congress and the State legislatures the 
prevention of cutthroat competition has occupied much attention. 

The Stevens bill is framed on these lines. It also is a bill to prevent monop- 
oly; to prevent it by preventing cutthroat competition. It carries forward in 
another respect the policy adopted by the Democratic Party and approved by 
a large part of the Republican Party and by some of the Progressives of " regu- 
lating competition." 

Let us examine specifically what the Stevens bill undertakes to do. It de- 
clares that when a manufacturer, producer, or grower places upon the market 
any article under a trade-mark or special brand he may by contract establish 
the price at which that product shall be sold to the public. Now, if you were 
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to ask any body of men who had not made a special study of law — either 
bueiness men or farmers or workingmen — ^whether this should be allowed, the 
answer of everyone would be " Of course. Why should there be any question 
about It? " They would say that the only question on which men might differ 
was how the contract to maintain standard prices should be enforced — ^whether 
only by suit for damages, for breach of contract, or by making the violation 
of the contract punishable. 

Mr. Talcott. Really the Supreme Court has held that an agreement of that 
kind is in restraint of trade under the Sherman Act and at common law, too, 
has it not? 

Mr. Brandeis. I am going to come to that in just a moment. I am saying 
now how this question must strike the ordinary man. You come before a 
jury that knows nothing about the law, which has not been instructed in what 
is called the law of restraint of trade, and what will those men say if you 
propose this r " I have undertaken to manufacture these goods, or am growing 
them; I am putting up my pears in a particular wa^, or my apples, 6r my 
peaches, or my grapes in a particular way, and I am going to sell these at a 
definite price to the consumer, guaranteed, as they are, by my selection and 
my packing to be as represented. Now, gentlemen, I am going to put that on 
the market and anybody who buys this package for 10 cents knows exactly 
what he is buying. Shall I be allowed to say at what price the purchaser shall 
buy, if he buys at all?" 

The Chaibman. You do not propose to compel anybody to buy the package? 

Mr. Brandeis. I do not propose to compel anybody to buy it, but I say, 
taking that as the original proposition 

The Chairman. You do not propose to prohibit anybody else from producing 
something on the same line and putting his name on it? 

Mr. Brandeis. Precisely; but here is a case simply of an article I have 
selected and I have to put it out. Now, I ask you — divorcing yourself from any 
knowledge that you may have of law or decisions — I ask you whether there is 
one human being with the ordinary sense of business fairness and decency 
about him, whether he be business man or farmer or a laborer, who would 
not say, " Of course; why should there by any difficulty about that?" Nobody, 
I submit, who had not had some practical training or direction in the law, 
or what is supposed to be the law, would question that the maker or producer 
of the article might fix the selling price. 

The Chairman. So long as the manufacturer or vendor retains any property 
interest in it he can control his rights by contracts anyhow, can he not? 

Mr. Brandeis. So far as he has it in his physical control. The question of 
whether he retains an Interest Is really the question that is Involved In this 
bill. But I say that is the way in which the matter must present itself' to 
everybody not versed in the law. 

The Chairman. I do not mean his pretended interest; I mean his real In- 
terest. 

Mr. Brandeis. It Is a question as to what Is a real property Interest. Now, i 
Mr. Chairman, you are touching again upon the field of the law when you talk 
about a real Interest. But I say when you look at It simply as a question of 
fairness between man and man, as a question of ordinary business practice, 
nobody could question for a moment that It was an unfair thing to do, If you 
have agreed to take goods and sell them for 10 cents a package, to go out and 
sell them for less. 

That, I say, Is the natural attitude of man toward the subject of standard 
prices. How does It come that there Is any question how about the right to 
so establish a standard price? How does It come that Mr. Stevens Is now to 
Introduce a bill on this subject? It Is, Mr. Talcott, as you have said, because 
the Supreme Court of the United Stisites has said something In regard to the 
subject. It has said that such a contract Is in restraint of trade both at common 
law and under the Sherman law. It has said so, but not unanimously. It said 
so recently by a vote of 5 to 4 in the Sanatogen case. And the fact that It has 
so declared does not prove that such a business practice actually does restrain 
trade. It proves only that such Is the law of the Federal courts until that 
court reverses Its decision or Congress, which has the supreme power of 
declaring the law In this respect, says otherwise. In other words, the mere 
fact that the Supreme Court has rendered Its decision does not foreclose the 
matter. Why? Because It Is Congress which must ultimately determine ques- 
tions of economic policy In matters of Interestate commerce. 
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Other courts have considered this subject dnd considered it very fully and 
repeatedly, both in this country and in other countries ; and these other courts 
have reached a conclusion directly opposite that declared by the majority of 
the Supreme Court of the United States. The Massachusetts Supreme Court 
had occasion to consider this subject very fully, and the Massachusetts court 
declared such contracts valid. The Court of Appeals of New York has found 
the same way. So has the Court of Appeals of Kentucky and the Supreme 
Court of California. And very recently, and since the decisions of the Supreme 
Court of the United States, the Supreme Court of Washington, in an excellent 
opinion, held such contracts valid. The law of restraint of trade w^s developed 
in England, but the English courts have repeatedly declared that such contracts 
were valid and in harmony with the public policy of the nation. 

This is what the highest English court said recently when a contract fixing 
the resale price came before it : 

" A^hy should not Messrs. Elliman be at liberty to fix the price in that way? 
Nobody has argued, and it could not possibly be argued, that they are not at 
liberty to fix the price on the first sale to Carrington & Son. ■ Why should they 
not be at liberty to make the further bargain with Carrington & Son that they 
shall not sell below a certain price? It is said that it is in restraint .of trade. 
In one sense it is, but it is just as much and no more In restraint of trade for 
Elliman & Son to say that they will not sell at all. It seems to me that what is 
restraint of trade as regards Carrington & Son is really the liberty of trade as 
regards Elliman." 

Then, referring to some of the restraint of trades cases, he added : 

" But this case seems to me not to fall within any principle or exception. I 
do not think it Is touched by the authorities at all. It is merely a question 
whether a man is entitled when he Is selling his own goods to make a bargain 
as to the use to be made of them by the purchaser. It is said that the contract 
is against public policy ; but that phase merely embodies, for the present purpose, 
the great principle of restraint of trade, and to say that it is to prevent Messrs. 
Elliman from exercising their own discretion seems to me to be applying a well- 
settled principle of law to facts to which it can not have any possible applica- 
tion. This, it seems to me, is not a case that falls in any proper principle of 
restraint of trade." 

Not only is that the English law, but in other leading countries of Europe — 
for instance, Germany and France — the same rule is recognized. And in Den- 
mark, a country of small population, of small traders, and particularly of 
agricultural producers, where there is no question about the legality of the 
practice of establishing standard prices, the legislature enacted a law providing 
penalties to enforce the observance of such standard prices. ... 

Mr. EscH. In that connection I saw a newspaper item giving a decision of the 
Supreme Court at Leipzig, Germany, aflarming a decision of the inferior court, 
holding, briefly, this : 

"Agreements among Industrial agencies are permitted if entered into for the 
purpose of prevent unrestricted competition and the undesirable results of price 
cutting. 

"A combination is legal until it can be shown that it has been made' for the 
purpose of obtaining exorbitant prices, or that it has been planned in order to 
mislead the parties placing the order, or to stifle the healthy and natural de- 
velopment of an industry." 

Mr. Beandeis. That, I think, Mr. Esch, goes beyond anything that we have 
under consideration here. It draws exactly the distinction which I think our 
Supreme Court of the United States failed to have clearly in mind when it 
rendered these fixed-price decisions. 

The Chaieman. What authority was that? 

Mr. Esch. The decision of the Appellate Court in Leipzig, Germany, afllrming 
a decision of the court in Berlin. 

Mr. Brandeis. That goes further and raises a question distinct from that 
under consideration here. We have a question not of combination in any sense 
of the word. Our question is. What may the Individual do where there is no 
combination? Now, see the proposition. As this English court says, I, the 
producer of this article, the packer of these peaches, I may say perfectly 
definitely I will not sell these to anybody. Or take the case of th^ baker of 
bread, the baker of " Tip-Top " bread, who says : *' I undertake not only to bake 
bread properly but to pack it properly; to pack It in oiled paper; to sell in 
loaves not only a known weight and quality, but in a known condition; in a 
package which Is both sanitary and attractive ; and I establish my price at 10 
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cents, and that price shall be uniform to all. I determine to make the price 
and the quality of the bread stable, regardless of the fluctuations in the price 
of wheat. Whether wheat goes dow.n to 80 cents or goes up to $1.40, I propose 
to sell my bread at 10 cents a loaf. I sell it from my bakery, and my business 
grows. 

Nobody questions my right to fix 10 cents as the price and to say that I will 
always stick by 10 cents no matter what the change in the market is, whether 
wheat goes up or down; no matter whether labor goes up or down. My busi- 
ness prospers because people want my bread and like the way I present it to the 
public. The guarantee of my name on it is worth something to them. Although 
dealers offer other bread for 8 cents a loaf, they buy mine. My business grows 
and there are people in other parts of the city who want my bread. After 
undertaking to deliver it for a while in other parts of the city with my own 
wagon, I conclude that it will be better to establish branches. I establish five 
such branches and I adhere to the 10-cent price. No human being questions 
my right to fix 10 cents as the price at those five branches, just as it is my right 
to fix that price for goods sold at my bakery. It takes considerable capital to 
establish those branches, but I have saved money enough for that purpose. 
Then there comes a wider demand for my bread from neighboring cities. I am 
not able to establish more branches, so I undertake to secure so-called 
agencies — dealers who will sell my bread on commission. I establish five such 
agencies, and still I adhere to 10 cents as the price at which my bread must be 
sold. Everybody admits my right to do this under the law. That is, my rights 
are the same in respect to fixing 10 cents as the selling price, whether I sell 
from my bakery, from a branch, or from an agency. But, if I lack the capital 
or organizing ability to establish branches or agencies, or prefer to retail my 
bread generally through dealers, the right then to insist upon the standard 
selling price is questioned. If I should say, "No, I will sell not only to a 
restricted number of people but to anybody in this whole part of the country 
who chooses to deal in my bread and I will let anybody sell my bread who 
wants to do so. But anybody who wishes to sell it, who will pay me my price 
of 7i cents a loaf, and will agree to retail it at 10 cents a loaf can have my 
bread on equal terms." Then, the law comes in and says, according to the 
majority decision of the Supreme Court, it can not be done. And the court in 
saying it can not be done does not apply any underlying principle of law, but 
^ expresses merely its opinion that such agreements are against public policy, 
and that it believes Congress intended to prohibit them when it enacted the 
Sherman law. I submit most respectfully that this is a most erroneous suppo- 
sition, that there is nothing against the public interest in allowing me to make 
such an agreement with retail dealers, since if I had money enough I could 
accomplish the same result by establishing any number of agencies all over the 

I country. The denial of the right to establish standard prices results In grant- 
ing a privilege to the big concerns; a discrimination in favor of the rich and 
powerful as against the small man; for the concern with large capital, as the 
powerful trusts, can secure adherence to the standard price, while the small 
manufacturer or producer can not. The small man needs the protection of the 
law ; but the law becomes the instrument by which he is destroyed. The rule 
laid down by the Supreme Court is inconsistent with the business policy adopted 
by this country and recently confirmed by the Clayton Act and in the Federal 
trade act — the policy of regulating competition. The decision must be ex- 
plained by the fact that the court did not fully understand the practical appli- 
J cation of these rules to the trade facts. The public interest clearly demands 
that price standardization be permitted ; and it demands it in the first place in 
the interest of the small man. 
Mr. O'Shaunessy. The small manufacturer? 

Mr. BBANDms. The small manufacturer, the small producer, and the small 
retailer. Ultimately also of the consumer, as I will undertake to show; but 
primar^lly in the competition of the small man as against the big one. The big 
man needs no protection. The rule, as it is laid down by the Supreme Court, is 
a sword in his hands. Just see the situation. 

Mr. Maetin. If the small man and the big man can vote to fix the price, how 
is the public interested, whether the manufacturer be large or small, if you 
advocate the ability to fix the price in either event below which consumers will 
not buy? 
Mr. Bbandeis. Yes, sir. 

Mr. Maktin. How Is the publiiJ interested whether the manufacturer Is big 
or small, if you are advocating as to both the ability to fix a price below which 
the consumer can not buy? 
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Mr. Brandeis. When you get the real big man he can always help himself. 

Mr. Mabtin. But here is the question 

Mr. Bbandeis. I understand; I am coming to that. I want to answer the 
question in full and I am merely answering a part of it when I make the state- 
ment that I did. We need not take any trouble about the great big man except 
to do justice to him ; and that is not so much on his account as on our account ; 
because if we do injustice to anybody we are injuring ourselves and not only 
him. We must see to it that the big man is accorded justice ; but we need not 
trouble ourselves much about protecting him. The big man can fully protect 
himself. The Standard Oil Co. had no difficulty from cut prices. The Standard 
Oil Co. can establish its agencies throughout the world. It did, as a matter of 
fact, sell through its agencies and from its wagons all over the world. You 
could find them in Egypt and in Palestine as well as in Massachusetts and other 
parts of this country. There is no difficulty in that respect. They can maintain 
prices, if they see fit, through their agents. 

Mr. Mabtin. Do you favor their ability to fix prices below which no one 
can buy? 

Mr. Bbandeis. No; their ability to fix prices is an ability which adheres in 
the power, not in any law. It inheres in the rich man, for he has the power to 
establish agencies. This is done by a large and powerful concern, the Ford 
Motor Co., which is not a trust. After the Supreme Court rendered Its decision 
the t'ord Motor Co. was advised that its contracts with dealers all over the 
country were invalidated. That did not seriously disturb the Ford Co. It 
merely changed its business methods. That great concern, earning $25,000,000 
a year, was in a position to create agencies. It had ample capital to carry all 
the stock in trade required; it could create all the agencies it pleased; it 
could therefore carry on the policy of standard prices in spite of the Supreme 
Court decision. 

Mr. DoBEMUS. Are you able to explain, Mr. Brandeis, the method by which 
the Ford Co. changed its business after the decision of the Supreme Court? 

Mr. Bbandeis. Yes ; I think, in a general way, I can. I am not familiar with 
the details, but what they did was presumably this: Before the decision any 
dealer anywhere could buy the Ford car under an agreement for resale at 
established prices. The dealer became the owner of the car and was bound, as 
other people are bound, to observe the terms of the agreement under which he 
purchased. The agreement required that the car be sold at the standard price. , 
The car was sold to dealers, I think, at 85 per cent of the price at which the 
dealers were bound to sell it. 

Mr. DoBEMus. The title passed to the dealer? 

Mr. Bbandeis. The title passed to the dealer, 

Mr. DoBEMUS. And the dealer was obliged, under the terms of the contract, 
to sell the car at a certain list price? 

Mr. Bbandeis. He was compelled to sell at the list price. 

Mr. DoBEMus. That was the situation? 

Mr. Bbandeis. That was the situation, and in respect to hundreds of others 
in this country. 

Mr. Dobemus. You say that is the situation now? 

Mr. Bbandeis. No ; now, the Ford people, in order to bring themselves within 
the rule laid down by the Supreme Court, do not sell necessarily to every 
dealer, but make certain dealers their agents in a particular territory. Conse- 
quently, instead of having a business reasonably free, where they could fairly 
deal with anybody who was reasonably trustworthy and entering into a con- 
tract of sale with them, the Ford Co. were forced to adopt the policy of establish- 
ing kgencies, and that involved the Ford Co. retaining title to the machines in 
stock. A rich concern could do that. It is merely a question as to whether the 
change of method might involve inconvenience or expense. 

Mr. Mabtin. Of course, the question as to whether or not it is good policy for 
the price to be fixed below which the consumer could not buy, and If you are 
advocating a policy that the price ought to be fixed rigidly and kept there, we 
are not much interested as to whether it is a large or a small dealer. 

Mr. Bbandeis. I think that fails to take into consideration what public intw- 
est means. 

Mr. Mabtin. I think that is the ultimate question. 

Mr. Bbandeis. That is one question. The public interest is made up of a 
number of things. It is made up, in the first place, or in the last, whichever you 
put it, of the consumer, that he should get a good article at the lowest price 
that he reasonably can consistently . with the good qualiy and good business. 
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That is his interest as a consumer, that he should get a good article at a low 
price and conveniently. There should be no doubt that he gets value, and there 
should be no doubt that he will be able to get it without putting himself to 
extraordinary trouble in getting it. That is the consumers' interest. But there 
is another interest that the public has and that we should look out for, namely, 
the interest of the rest of the public, the dealer and his clerks, and the producer 
and his employees. We are all a part of the public, and we must find a rule 
of law that permits a business practice which is consistent with the welfare of 
all the people. 

Mr. O'Shaunessy. Selling under the price that the manufacturer establishes, 
how does that interfere with the manufacturer, the employee? 

Mr. Beandeis. It is a little diflacult to answer several questions at one time, 
but I will undertake to show how it injures each of these persons, first the 
manufacturer, as you have asked it, then the retailer, and then the consumer. 

First, take the manufacturer or the producer, because the result is exactly the 
same whether it be a grower or a manufacturer who is putting the article on the 
market. He undertakes to create a value, and that value consists in three 
things ; indeed, of fiye : First, in the making of a good article. I mean not only 
In the sense of it being good in quality, but an article which meets a need, 
whch meets the desire of the people. That is one thing. The next thing is that 
that article should be known, because it may be ever so good, but if it is not 
widely known it will not do him or the world any good. And the third is that 
the article shall not only be known, but shall be known as being rworth the 
price at which it can be had in the community. There is a fourth requirement. 
The article to become very valuable should not only be known and known to be 
worth the price, but that it should be easily accessible to possible purchasers, 
for the public will not make a sacrifice of time and effort in order to get it. 
And I might add a fifth requirement, that a man in buying it may buy it 
lightly ; that is, without having to go through an agony in making up his mind 
whether when he takes the article he, at the price at which it is offered, is 
going to get his money's worth. 

Mr. Decker. What is that fifth one? 

Mr. Bbandeis. That the man when he sees the article, when he considers 
buying it, does not have to go through a mental agony as to whether the price 
he is paying is too much .or not too much. . 

Those things are desired from the manufacturer's standpoint. When he 
undertakes to make an article the first consideration is quality. That, as every- 
one knows, is something which is not easily arrived at. In very many businesses 
and very many products it is an extremely difficult thing to make a product 
which is not only good but uniformly good, and in very many branches of 
manufacture it requires years before they can get a standard article. In some 
businesses, for Instance, the seconds will form 80 per cent of the total quantity 
manufactured. In other Instances the manufacturers find It Impossible to secure 
uniformity, and often success or failure depends upon securing uniformity. So 
any man who undertakes to produce an article which is to be sold to the com- 
munity naturally desires to create an article which will be uniformly good as 
well as of the character which he thinks the public wants. 

Mr. O'Shaunessy. You spoke about the agency of many of the 

Mr. Bbandeis. I am coming to that later. 

Mr. O'Shaunessy. Will you just permit this question? Is It because the price 
was varying through these trade cuts that had been going on through an agency? 

Mr. Bbandeis. There are various reasons. 

Jklr. Mabtin. The price is so fixed that he could not hjtve any competitive 

difficulty In the situation with it? 

Mr. Bbandeis. I am coming to it. 

Mr. Deckeb. Take those five points, one at a time. 

Mr. Bbandeis. I will do it. I shall take this first point. He is trying to get 
quality. We will assume he ultimately gets quality, and he adopts that quality 
as a thing that he proposes to give to the public. Now, one of the great ele- 
ments of Ford's success is that he strove, unlike other people who are making 
many different variations of machines — ^Ford strove for his particular three 
machines and put all the mind he possessed to the perfection in those lines and 
making the uniform product. The second requirement Is of making the product 
known. Making it known means advertising It. In a small community the 
baker makes his bread known to his Immediate neighbors. Then he begins to 
advertise, and his wagon goes out, and the reference " Tip-Top " bread is seen, 
and other advertising make it more widely known. It is essential that in some 
way the article and its merits become generally known. 
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The next requirement is that the article be known to be worth the price. 
He fixes a price, and that is an act which is wholly the act of the manufacturer, 
just as the selection of the ingredients are the act of the manufacturer, and 
the determination of the quality to be presented to the public. It would be 
perfectly conceivable for a manufacturer to make his goods of several different 
qualities. Nearly all kinds of goods could be made of a great number of grada- 
tions of quality, ten or even a hundred ; but some manufacturer says, " I under- 
take to makei this quality," and he says likewise, " I undertake to make this 
quality to sell at this price — 10 cents. Somebody else could make a similar 
article for 8 cents, for 9 cents, or for 10 cents, 11 or 12 cents, but I choose 10 
cents." 

That is an act of judgment ; he makes the decision believing that in the 
long run the article of this quality and price will meet the public demand. If 
he makes a mistake in judgment either as to quality or as to price, he runs the 
risk of not being able to sell his article. He may find his price too high, or he 
may find that the price is right but that he must give more for the money. 
Take the Kellogg corn flakes. They fixed the price, and later they came to the 
conclusion that they ought to give 50 per cent more for the money. That was 
an exercise of judgment, and ordinarily nobody can exercise such a judgment 
as well as the maker or grower. At all events, it is he who must bear the penalty 
of any error of judgment. And there is just as much reason for allowing the. 
maker to establish the selling price as there is for letting him decide the 
quality of the article to put upon the market. 

Now, having determined price and quality and having made the article 
known, the next thing to do is to make the world understand that that article 
is worth that price. See what that means. Every transaction by which you sell 
an article involves a trade. The old idea of bargaining was that one man got 
the better of another. A good bargain meant a transaction by which one had 
gotten something for less than it was worth. And all the haggling you find in 
oriental countries, and which you find to a certain extent in every country, 
means merely that one fellow is trying to get the better of another. Under those 
conditions a bargain is an equation and two unknown quantities. The extreme 
of such bargaining was found in the era of barter, when men did not have any 
fixed medium of exchange, where they traded one article for another. Then 
there was the delight of haggling. -Each side had his article, neither knew what 
the other's was worth, and they swapped. 

A great advance was made in th» trade when money became the medium of 
exchange. Then you cut in half the uncertainties in bargaining. You knew 
what the money was worth ; but you were still uncertain as to the value of the 
article purchased. We have become so accustomed to the fixed standard in 
money, that trade is disrupted by any depreciation of the currency, or when as 
with irredeemable paper currency the value varies from day to day. Now, the 
tendency of development in trade is to eliminate uncertainties in value. 

Many of you can remember when the one-price store was introduced. A. T. 
Stewart introduced this great advance. Then for the first time k man could 
go into any store with the reasohable assurance that he was not obliged to 
depend upon his own bargaining capacities ; he would know that the hoodwink- 
ing would at least not be individual, for he could confidently say, "At all events, 
if I do not get value I at least get as much for my money as anybody else who 
buys a like article ; and there is a good chance of my getting value, because the 
dealer who puts the price on this article knows that he probably couldn't fool all 
the people ; and perhaps won't try to fool any." 

Still there remained, in the one-price store, the doubt whether the article 
offered was of good quality, because a paper of pins of different makes might be 
worth very different amounts. They may be good pins; they may be medium 
pins, or they may be poor pins, and 10 cents may be cheap or dear for a paper 
of pins. But if I pay 10 cents for a paper of pins of ,a known make I may know 
the quality I am getting whether the price is right or not. So the branded 
article came to be adopted, and the elements of uncertainty in trade were 
further reduced. 

The step fixing a standard price was the next step. The maker of a trade- 
marked article of recognized value concludes to establish his market by 
standardizing the price. The uncertainties are shifted from the consumer to 
the maker who assumes the chances of rise and fall in the cost of production. 
Thus the rise in the cost of wheat does not to-day affect the consumer of 
shredded wheat, and this Is true likewise of many other branded food products, 
although the raw material has increased greatly in cost. Why was no change 
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whatever made in the retail price of those articles? Not from humanitarian 
motive, but for the very simple reason that it was so important to the manu- 
facturer to have his known article remain of a known value that he was 
willing to bear the loss incident to the rise in the cost of the raw materials. 

And the next essential of success is that the article should "be sold every- 
where/' It must be made convenient for the purchaser to buy, and for two 
reasons : In the first place, we do not remember the article or know* that we 
want it unless we see it, for the mind does not carry much in the memory, and, 
in the next place, few will go to great exertion to procure one article in 
preference to another of like character. If we can buy Tip-Top bread con- 
veniently, we will do so, but if we have to walk a quarter of a mile to get it 
we are apt to put up' with some other make. 

And finally comes the fifth requirement. In order that the public may be 
free buyers there must be removed from the mind of the potential purchaser 
the thought that probably at some other store he could get that same article 
for less money. Every time a doubt arises in the mind of the potential pur- 
chaser, the chance of selling him is lessened ; each such doubt reduces the per- 
centage of possible sales and the value of the reputation built up by effort and 
expensive publicity. 

The thought that, perhaps, if one went to some other store or waited until 
the next day he could get an article one cent or ten cents cheaper defeats many 
a sale. 

Mr. O'Shaunessy. Do the manufacturers claim that that limits the sales? 

Mr. Bbandeis. I was just going to show you why they claim it, and I 
think the evidence is very clear. Let me show what happens. The manufac- 
turer creates by his efforts and expenditure of money a reputation; for in- 
stance, the public knowledge that an IngersoU watch and a dollar are convertible 
terms or Uneeda Biscuit and 5 cents are convertible terms. What happens? 
A great department store opens, with 80 departments, selling 5,000 or 10,000 
different articles. It wants to bring people into their store. That is of prime 
importance. They know if people are brought into the store and if shredded 
wheat, which can be had at 2 cents below standard price, is up in the fourth 
floor they will sell besides many other things. On the route through the store 
until the shredded wheat is reached are spread a series of baits of just the kind 
of things the woman who wants shredded wheat will probably be tempted to 
buy, and a« she proceeds through this highway of temptations to or from 
the shredded wheat counter she is pretty sure to buy many different things 
which she had not intended to purchase. 

Mr. Hamilton. Suppose^ she takes the elevator? 

Mr. Bbandeis. She can* not get to the elevator without passing a ^ries of 
temptations. No proper manager will permit that. 

Mr. O'Shaunessy. It provokes trade on the other floors? 

Mr. Bbandeis. It not only provokes trade on the other floors, but the display 
is so arranged that that person likely to be in search of this particular package 
will be shown many other articles she is likely to want. Some of the very best 
minds in the business are devoted to study of such situations. Nothing is 
left to accident. These businesses are run with the certainty of engineering. 
The sales are planned most carefully weeks and sometimes months in advance. 
As I said, it is of first importance to get people into the store. Once get them 
there through the advertised bait and the display will do the rest. But there is 
another thing besides getting them into the store which is important. You 
must create in the mind of the possible purchaser the feeling that she will get 
more than her money's worth. How can you do it? Here are a pair of socks, 
and here is some black silk, and here are different articles of underwear, and 
here are combs, and a hundred different articles, any one of which you think 
that person may want to get. Offer them at any price you like. You may fail 
to convey any impression that they are cheap. You can get a comb for anywhere 
from 10 cents up to $5. Your underwear may cost 25 -cents or $3.50. The 
fact that you are offering this underwear, this comb, these gloves, or this silk 
ordinarily at a small price does not prove it is a low price. You mark it reduced, 
and the possible purchaser still doubts, for he lacks ability to compare it with 
known standard. The effective way to create in the purchaser's mind the im- 
pression desired is to provide for comparison with a known standard. ** Here 
is something of a known value. This Kellogg Corn Flake is worth 10 cents, for 
I have bought it for years at that price." If a woman finds she can buy it at 
8 cents, that tends to create in her mind the impression that everything along 
the path of temptation may be had at like bargain prices. That is the reason 
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why a department store will use Kellogg*s Corn Flake at 8 cents or the Inger- 
soll watch at 67 cents as a " leader " — or, rather, ** misleader." And what is 
the result to the manufacturer? 

It ruins his reputation. Why? Because soon there is created in the mind 
not only of those who purchased at such bargains but of hundreds and thou- 
sands of others who never go to that store at all but who read the advertisement 
a doubt (Whether the Kellogg Toasted Corn Flake is really worth 10 cents a 
package. The thrifty housewife says to herself at once : " If this depairtment 
store can sell it for 8 cents, then I have been paying for years 2 cents more 
than it is worth, and she is led to stop using it. Thus the reputation of an 
article is injured — ^the reputation of the man for dealing fairly with the public 
By cutting the price it is made to appear that the article could be sold at less 
than the standard price ; but, as a matter of fact, the dealer is selling it at a 
great loss, because that Kellogg Toasted Corn Flake, which is sold at retail for 
10 cents, is sold to the dealer at, say, 7^ cents, and by no human possibility could 
the article be sold at retail at 8 cents without involving the dealer in a loss on 
the particular transaction. 

Mr. Talcott. That is an oppressive and unfair method of competition, is 
it not? 

Mr. Bbandeis. It is not only unfair, but it is in effect a slander of the reputa- 
tion of the article. 

Mr. Talcott. Then why can that matter not be treated by the Federal Trade 
Commission? 

Mr. Bbandeis. I will take that matter up later, Mr. Talcott. I will take it 
up later as to why it can not. 

I want to consider now the answer to the question that was put to mfe, why 
price cutting damages the manufacturer. I say in the first place it affects his 
reputation, and if persisted in will ruin the reputation of the article with the 
consumer by creating the impression that the price fixed was an exorbitant 
price, and that the article was not worth what was paid for it. But price 
cutting does more than that to the manufacturer. See what the effect is. This 
department store, which is selling that article, is only one of many customers. 
Large as the department stores are, they do a very small part of the total 
business of the country in many of the articles which they sell. This is true, 
not only of the country, taken as a whole, but also of the total business of any 
community. For instance, only a small part of the sale of shredded wheat, or 
Kellogg's Toasted Corn Flakes, either in the city or the country as a^hole, are 
made through department stores. What happens is this : 30,0<X) or 50,000, and 
sometimes even 100,000 people, go into a department store in a single day, but 
many more read the advertisements. Of those who feo in or who see that ad- 
vertisement very few will buy the Kellogg Toasted Corn Flake at 8 cents, but 
many will say to themselves : " I always pay 10 cents. My grocer over there 
must be overcharging me." And they begin to say, " Well, I am not going to 
buy corn flakes from him." And they stop buying corn flakes. This neighbor- 
hood grocer is then put in a position that if he wants to sell corn flakes he 
must reduce the price down to 8 cents j and every time he makes a sale at the 
reduced price he loses money. I mean the expense to him, added to the invoice 
cost of the goods, exceeds 8 cents. 

Consequently, he is put to this alternative : " Either I have got to stop selling 
corn flakes or I must sell it at 8 cents at a loss," and he concludes to stop 
selling it. The manufacturer loses a part of his trade. 

Then the manufacturer is in this situation: Corn flakes was used as a 
leader, as the mere bait by the department store. It sold an insignificant per- 
centage of the Kellogg product. The department store discontinues selling the 
article soon, for it ceased to be an effective leader, and in the meanwhile the 
manufacturer has lost the small retail dealers as well as customers. But that 
is not all the harm done by the price cutting. Price cutting blackens the 
reputation of the manufacturer by making the consumer believe that the article 
was not worth the price ordinarily charged, but it also blackens the reputation 
of the retail dealer. When this department store sells the corn flakes at 8 
cents, which the neighborhood grocer has always sold at 10 cents, his cus- 
tomer thinks he has found the grocer overcharging him on one thing and as- 
sumes that he has been overcharged in the other things. The result is that not 
only the trade in corn flakes, but the other trade of this small grocer is 
damaged. People lose faith in him, although in fact he has been absolutely 
fair. He has been fair in living up to his agreement with the manufacturer 
and fair with his customer, because these standard prices are usually fixed at 
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amounts reasonably near their actual value. As a rule, standard prices are 
not exorbitant. The reason is simple. Nearly every standard-priced article 
is a competitive article. Competition is the automatic price regulator. Take 
Kellogg Corn Flakes. There have been 107 cereals either now or formerly 
competing with the Kellogg Corn Flakes. There is ordinarily no possibility of 
charging more for a standard article than it is "worth" in the commercial 
sense. If there is, the whole law of competition upon which American business 
rests is unsound. Standard prices tend to create competition. 

Mr. Deckeb. That is a pretty broad statement there, and I should like to 
ask you what you mean. Let us take your corn flakes — and suppose there are 
107 brands of cereals. If I had the capital to do the advertising properly in 
the Saturday Evening Post and in Collier's and in all the important weeklies, 
could I not go out and sell a brand worth one-third less than the other brands 
and sell it Just about as readily as the others? 

Mr. Bbandeis. Not for long. You would be a loser in any long period. You 
could do it for a little while, but you would not get your money back. That is , 
the universal experience in business. This idea that advertising enables a man 
to put out an unworthy article through public advertising 

Mr. Decker. It would not mean to be unworthy; it would make people fat 
and nourish them and all that, and still would not cost as much as one of these 
other articles. What I am getting at is this : Is not this publicity that you have 
spoken about, the ability to fix the price all along the line, does it not give a 
man an awful power who has the capital? In other words, does he compete on 
the merits of his article? 

Mr. Bbandeis. I think he does compete on the merits of his article. 

Mr. Decker. To a certain extent 

Mr. Brandeis. As long as there is no monopoly. Of course if there is a 
monopoly, we have to deal with another problem. 

Mr. Decker. Does it not depend more on his organization and his publicity 
than on the merit of the article? 

Mr. Brandeis. His absolute success, the success of any iian in business, 
depends ultimately upon his ability and upon his having capital enough to utilize 
it, whether you have a standard-priced article or an article that is not. And 
of course there is plenty of money made all the world over on articles that are 
not standard-priced articles at alL Ability makes success, and the very able 
man is going to make a success under any conditions conceivable. It does not 
make any difference what your law is. The able man will succeed by taking 
advantage of the defects of your law, if he is able enough and has capital enough. 
There is no question about that. The Kellogg corn-flake people did not have 
a tremendous capital at the start. The Kellogg corn-flake people made capital 
largely in their business. Ford did not have a tremendous capital. He had 
practically nothing when he started. 

Mr. Decker. Does not that leave the suspicion in the mind of the consumer 
that somewhere along the line these things have been sold for more than they 
are really worth? 

Mr. Bbandeis. It may leave a suspicion in some minds, but the suspicion is 
usually unfounded. There are times, undoubtedly, when you may say that a 
thing is sold for more than it is worth. But It is very difficult to say what a 
thing is worth. Now I, for instance, know mighty little about the intrinsic value 
of gloves. A brand of gloves is offered to me. I want quality, and I am willing 
to pay for it. I want also to know that I am getting my money's worth, with- 
out spending much time in trying to find out whether I am not. I am willing 
to pay also for that assurance, and the standard price gives me, on the whole, 
such assurance. Reputation is something a man is willing to pay for. Y(^ say 
that this thing A is actually as good as this thing B, which sells for a little 
more, but A is not as good for me, because I know the value of B and can't 
ascertain the value of A without a trial, which I may be unwilling or unable 
to make. 

The Chairman. I do not wish to disparage any of these cheap cereal foods, 
but have you ever carried a package of corn or wheat to the mill and had some 
real, pure, genuine grits or cracked wheat made that were fit to eat? If you 
have ever done that, you will cease to get lost in the comparison with these 
cheap substitutes. 

Mr. :^randeis. They may be cheap, but we who live far from the mills must, 
perforce, accept them in lieu of something better. 

The Chairman. What I want to ask you is, Is there anything in your law to 
curtail our liberty to resort to those good, old-fashioned products of the mill? 
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Mr. Bkandeis. Nothing whatever. The thing I am contending for, Mr. Chair- 
man, is the liberty which you love so much, and I want to preserve it to you 
and to the rest of us — the liberty to deal as we please. 

Mr. Hamilton. It occurs to me that another element enters in there. There 
are certain people who buy a Knox hat or a Dunlap hat, or a safety razor, as 
my friend suggests — they buy a certain brand because that has been advertised 
and it is stamped as being of a certain quality in their minds. A man says 
this is a good hat. My friends know it is a good hat, and I am wearing a good 
hat, and I know it. There may be just as good hats on the market for $3 as 
the hat you are paying $5 for, but there is that inclination, and we are all of 
us more or less affected by it, which leads us to Insist on buying the well- 
advertised $5 hat. 

Mr. Bbandeis. I think that is absolutely true. I am getting value and getting 
a little reputation myself through wearing a $5 hat. 

Mr. Hamilton. You are getting all the value there perhaps because of the 
difference in the price between the $3 and the $5 hat? 

Mr. Brandeis. I am. I feel that way because I have a Knox hat right here. 

The Chairman. That differential In excess price Is not unearned Increment, 
Is It? 

Mr. Brandeis. No ; It Is earned. 

The Chairman. That Is the good will of your business? 

Mr. Brandeis. Yes, sir; precisely. 

The Chairman. Which you have built up and which you seek further to 
build up by this legislation? 

Mr. Brandeis. Precisely. 

Mr. Hamilton. That is the result of diligent advertising, largely. Is It not? 

Mr. Brandeis. No; not altogether. It Is partly so. but the fundamental 
proposition Is you have got to have something of value. If you have something 
that is not of value, the more you are kiiown to the world the worse for you. 
The man who has not a good thing Is the man who ought to sell his goods 
uubranded ; and, as a matter of fact, he does sell them unbranded, and this Is 
largely true of the stores that sell at "special sales" or "bankrupt sales." 
Look at the goods sold by auction on Pennsylvania Avenue and In similar 
places in other cities, and you will be sure to find that most of the goods sold 
are unbranded. ^ 

Mr. Hamilton. A while ago an Incident occurred before the Ways and 
Means Committee; the chairman of the committee, I believe, had a $5 hat, 
and a dealer or a manufacturer of hats was on the witness stand and this hat 
was shown to him and he stated that the hat could be bought for less than $1.25. 
The hat was well advertised, however. You speak of value. We have often 
the advertised and the actual values? 

Mr. Brandeis. The question of the Intrinsic value and of the actual value. 
The actual value of two articles may be just the same. The actual value of 
two pieces of land may be just the same, but if you prefer to live on Broadway 
rather than on Market Street In some city or other, the land on Broadway Is 
the land that Is worth more to you, and the value, take It In a Knox hat. 
Is In part the distinction that comes with the Knox hat. 

Mr. Decker. There Is not much In distinction, but take a shoe or a Knox 
hat; for Instance, I have had reputable shoemen tell me they can have just 
as good shoes as Hammond's made 

Mr. Brandeis. Suppose they can? 

Mr. Decker. Here Is the danger. You are passing a law that gives me a 
right to advertise my article and fix the price clear down the line. His power 
of caaltal makes It Impossible, almost, it seems to me, the danger of it, at least, 
of a merchant going and having a shoe made just as good as Hammond's and 
selling It to the consumer without the consumer having to pay for all that 
advertisement. 

Mr. Brandeis. Just see that situation. I /will reserve an answer to that, if 
you win repeat It later. 

The Chairman. The trouble with our colleague, Mr. Decker, Is he does not 
seem to know that what a man does not know does not hurt him. 

Mr. EscH. This Stevens bill protects branded and trade-marked articles? 

Mr. Brandeis. Yes. 

Mr. EscH. Have dealt almost exclusively with the manufacturer? 

Mr. Brandeis. Yes. 

Mr. EscH. I want to present another phase.* The jobbers in Increasing 
degree are purchasing now the entire outputs of factories — of canning facto- 
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rles — and they put their own brand — ^trade-mark — on the products. The in- 
dividual manufacturer can not even place his name upon that label, nor the 
place of its manufacture. The effect, therefore, is that the individual canners 
and manufacturers of the articles purchased by the jobber have no incentive 
to increase the quality — ^no incentive to develop a trade of their own outside 
of going to the jobber, and hence the effect would be depressive upon the in- 
dividual canners of the whole country. 

Mr. Bbandbis. I think that is absolutely true. 

Mr. EscH. Is that a tendency we ought to encourage? 

Mr. Bbandeis. I think what we ought to encourage by every means is to 
give value to what the individual puts, into his product, and whether it be the 
canner or the expert selection by the jobber, it makes no difference which. 
For instance, take the tobacco business; the ability to select goocT tobacco is 
almost as great or greater an art than that of growing good tobacco. The 
man who has the capacity to pick out good cigars and good tobacco is a man 
who is performing a very important function for the community. That man, 
if he undertook to sell under his own name cigars — Havana oigars or Ameri- 
can cigars or whatever they may be — ought to have a right to put out that 
cigar and to say : " This is the cigar that John Smith selected." I, who know 
nothing about tobacco and who want to buy a good article, can go and buy 
John Smith's article because of his reputation. 

Mr. EscH. Yes ; but here is the jobber buying the output of a dozen canners 
located in four or five States, but they are all one brand and all sell at one 
price. There must, of necessity, be differences in the quality of the output 
of those several canneries. 

Mr. Bbandeis. I think there ought to be the perfect possibility, as there is 
under the trade-mark law — ^there ought to be the perfect possibility in regard 
to each one of those things that are sold, if they are sold to him, for him to 
say, " These are being sold at not more than a certain price, or at a certain 
price," but if I am the canner and I undertake to say that I, who make this 
article and undertake to put it out, I do not want to be confined to selling it 
over my counter or my little shop here; I want to be able to sell this all over 
this city, all over this country. I ought to be able to say that I choose to sell 
it in this way. I am not hindering anybody else from making similar goods 
or selling a similar article under such conditions as he chooses. 

Mr. Hamilton. Have you ever known of some dealers who advertise a cigar 
and get It well under way, then the quality deteriorates? 
^ Mr. Bbandeis. I have. 

Mr. Hamilton. And then the dealer makes -a little more out of the cigar 
than he did in the beginning? 

Mr. Bbandeis. Yes; and then he loses his trade. 

Mr. Hamilton. After a while? 

Mr. Bbandeis. Yes. But the point is Iwere. When a man undertakes to 
establish a reputation, as the IngersoU watch established it or the Uneeda 
biscuit, or a great many other of these articles, they get something of such 
value, if the law does not interfere with them, that they are bound as a matter 
of self-protection to guard it as a man would guard his reputation and life. 
By taking away that incentive we injure not only the manufacturer, not only 
the small dealer but we are injuring the consumer also. 

Mr. Hamilton. But the difficulty is 

Mr. Bbandeis. That men do not always live up to it? 

Mr. Hamilton. That is it. 

Mr. Bbandeis. Of course not. If we were all wise we would not need any 
law. We would not need any criminal law, surely, because we would know 
that the wages of sin is death. We, however, need law as an aid to wisdom. 

The Chaibman. That is good in theory, but in our courts the smart fellows 
get out. 

Mr. Bbandeis. Well, in some States they do. We come to the case of the 
consumer. * The consumer is interested in precisely the same way. 

The Chaibman. I want •to ask you a question. Suppose these fellows who 
buy your breakfast food or any other goods 

Mr. Bbandeis. Let us go on to something else now. We will take watches. 

The Chaibman. I suppose the reason they cut the price is because they want 
to sell it and think they make enough at the lower price? 

Mr. Bbandeis. They can not afford to sell it cheaper any more than the 
Standard Oil Co. could afford 

52641—16 14 
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The Chaikman. As I understand it you sell a retailer stuff at so much a 
gross, the retail price sale being 15 cents a package; they pay you possibly 
10 cents a package by the gross, or whatever it is. Then you catch them cut- 
ting that price and selling it at 12 cents a package. If you allow them to make 
too much profit, why not just raise your wholesale price to them? 

Mr. Bbandeis. That would be a very simple proposition if those were the 
facts, the real motives that actuated them. 

The Chairman. They make a leader of them, do they, in order to sell some- 
thing else? 

Mr. Brandeis. Yes. Consequently they can afford to sell not only at the 
actual invoice cost, but in many instances they sell below the invoice cost. It 
is one forip of advertising and they think it is cheaper advertising than any 
other. It is merely a question of advertising. 

The Chairman. Is it usual for dealers to make a leader out of such articles 
as that? I thought they usually took some staple article and made a leader 
out of it? 

Mr. Brandeii^. You can not make properly a leader out of any article unless 
the price of that article is so associated in the public mind with the article 
itself, that the man can s6e that the article is sold at less than he is accus- 
tomed to buying it at. 

The Chairman. I have known them to take something the people are com- 
pelled to have, like sugar or white cloth, or something of that sort, and sell 
one dollar's worth for fifty cents in order to draw them to the store ai^d then 
gouge them on everything else. I never heard of them taking these minor 
articles and making leaders out of them. 

Mr. Brandeis. Sugar has been an article which dealers have used as a leader, 
because the price of sugar has been more or less well known and more or less 
steady, and therefore they have said: "Here, this being the usual price for 
sugar, my neighbor and all the people around selling it at 6 cents, I am going to 
sell it at 5 cents." But in order to have a really good and effective leader you 
have got to have som^ething which has been well advertised and that strikes the 
mind as being cheap. You have got to have something, whether it be an Inger- 
soU watch or a Gillette safety razor, or Uneeda biscuit or Kellogg Corn Flakes ; 
it must, to be very effective, be something of that kind ; although, of course, 
men change their leaders from day to day. But it must be in the public mind, 
so that when the reader sees either an advertisement in the paper or an exhibit 
in the show window fie is impressed with the fact of the reduced price. 

Now, let us see how this affects the consumer. 

Mr. O'Shaunessy. Before you proceed I had one question in mind. The price 
is cut in different places, but I can not understand as yet how it affects the 
manufacturer, except as you say in his reputation. And in that particular I 
want to find out from whom the demand for this legislation comes, from the 
retailer or from the wholesaler? * 

Mr. Brandeis. That I am going into in just a moment. In the first place, as 
to how it affects the manufacturer. It does so in blackening his reputation ; and 
in blackening his reputation it reduces the ultimate number of consumers. 
That is clear, is it not? In the second place, your ultimate number of consumers 
will be greatly reduced by reducing the number of opportunities to buy, would 
it not? 

Mr. O'Shaunessy. That I do not know. That is what I am looking for infor- 
mation on. 

Mr. Brandeis. Take it as a matter of fact here. Suppose there comes a ques- 
tion of shredded-wheat biscuit. 

Mr. O'Shaunessy. Is there any specific proof of the loss by any manufacturer? 
Mr. Brandeis. Oh, yes; I may say that the evidence on this, the testimony 
of manufacturers going into this point at great length will be found in the pro- 
ceedings before the Judiciary Committee, on trust legislation, and I will furnish 
to the committee a copy. • 

The Chairman. They sell it cheaper in a particular community — it varies in 
proportion to the population? 

Mr. Brandeis. It destroys the trade. It also shuts up your sources of getting 
it. If in a city where there are 500 grocery stores, 400 of them cease to keep 
shredded wheat, there will be reduced not by four-fifths but by two-thirds, per- 
haps, the total amount sold. Some people will go to the few stores that sell it, 
but the great mass of people will not take the trouble to search elsewhere for 
the article. They will go into the store and buy Kellogg's Corn Flakes, If 
obtainable ; if it is not and they are told that there is something " just as good," 
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or grapenuts, or the like, the customer is apt to take it and avoid the trouble of 
going down town. 

Mr. Sims. Suppose in the city of Washington 200 places retail ivory soap 
for 5 cents a cake, while some one of these, in order to make a leader, reduces 
that soap to 3i cents or 4 cents a cake. A great many i)eople who are used to that 
soap, who know it, will go to that store and get it because the others have ceased 
to keep it. Then, after a while all these others of the 200 stores — ^the 199 — 
begin to use or keep some other soap, and although this one store may sell a 
vast deal more soap than it would have sold, the actual volume of coap in the 
entire city is vastly reduced, although the wholesale price is the same? 

Mr. Brandeis. That is absolutely true. You could follow that up with this 
statement, that one store will not keep on selling that soap at 3i cents. This 
Store will quit it soon. 

Mr. Barkley. Do you know of Instances where that has happened? 

Mr. Brandeis. These records show many instances. 

Mr. Barkley. Can you mention some of them? 

Mr. Brandeis. One was a soap, the Buttermilk soap. But you will find a 
very large number of such instances, and they are inevitable. 

Mr. Decker. If that soap sale depended on the merit of the soap, do you not 
think the people would demand the soap? Is it not the psychological situation 
there that has been making that business, that Buttermilk soap, and maybe that 
Buttermilk soap has not been any better than some other white soaps? 

Mr. Brandeis. You have got to bear this in mind: In the first place, when 
you talk about the necessities of life, the necessity of soap, if there are 100 dif- 
erent soaps, there may be grades of difference; 10 may be just as good one as 
another ; 10 may be better than the other one, or one may be better than the 
other 10 ; but there are gradations. There is not anybody who absolutely needs 
Buttermilk soap any more than he needs Sapolio, or any more than he needs 
Ivory soap. There are different degrees ; but men, because a thing is good, do 
not have to have It. 

Mr. Decker. They w^^l ask for it if there is enough difference between its 
value and the value of others? 

Mr. Brandeis. If there is enough and they know it. 

Mr. Decker. Is not this the fac1;, that there is not much difference in the 
value of it? 

Mr. Brandeis. No; there may be quite a little difference, but when you use 
the term " much " you are using something which is 

Mr. Decker. Of course, there could not be much difference? 

Mr. Brandeis. I say there can not be 5 cents difference ; there may be one-half 
cent difference, or maybe one-fourth cent difference, or a difference that you 
can not express in money. I may like the particular odor of the Ivory soap 
better than I do of any soap, of Buttermilk soap, or of Fels Naptha, or some- 
thing else, but I am not going to take an awful amount of trouble for it. There 
' are other things I have got to consider besides the sense of smell, and conse- 
quently I am not going to go another block or two blocks to get it. And in this 
particular case which Judge Sims put, you take that case of this one concern, 
men who undertook to sell the soap at 3^ cents; they lose money at 3i cents. 
They are perhaps paying 3| cents for that soap themselves, or, if not, they are 
paying 3i cents or paying 3 cents ; the cost of doing that business is such, that 
every cake of that soap they sell involves a loss of money, treated separately. 
The result is they will stop selling it as soon as it has not value for advertising 
purposes, and after a very little while the manufacturer will find his sales re- 
duced through d contraction of the number of avenues of getting to the public. 
Finally, the market will be lost altogether, because the particular outlet re- 
maining finds it no longer profitable to continue to sell at a cut rate. So a 
manufacturer may lose one market after another. 

Mr. Sims. The larger volume a manufacturer can market the smaller price 
he can sell that product at, is not that true? 

Mr. Brandeis. Undoubtedly, as a rule. 

Mr. Barkley. What you are advocating is that Congress pass a law permit- 
ting a manufacturer of every trade-marked and specially branded article, 
which may be made to include everything that is made, if it does not already, 
, to fix one price at which the ultimate consumer must buy that article, it makes 
no difference how many hands it goes through? 

Mr. Brandeis. Not " must buy," but " may buy." 

Mr. Barkley. Would not that inevitably lead to the proposition that if the 
Government is to guarantee to the manufacturer his right to fix the price the 
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Government must stand over him with a club to see that he does not fix the 
price too high, and would that not inevitably lead to the Government fixing the 
price of everything because it had to stand over the manufacturer to see that 
he did not fix too high a price, and would that not make the Government go 
into the business of investigating the cost of manufacture and of labor and 
every other thing which went Into the manufacturer's price? 

Mr. Bbandeis. Emphatically no; and I will tell you why I think so. In the 
first place, I do not want the Government to guarantee anything in the sense 
that you speak of guaranteeing his right. I think you were not here when I 
called attention early in the argument to what seemed to me to be the situa- 
tion. There would not have been any occasion to introduce the Stevens bill 
but for misapprehension by the Supreme Court of the trade condition and facts 
necessary to determine what the public interest demands. What is being asked 
for here is not any privilege at all; it is a .measure to restore a right com- 
monly enjoyed in the leading commercial States of this country, and the lead- 
ing commercial countries of the world enjoy as a matter of course, and which 
was abridged in respect to interstate commerce by certain decisions of the 
Supreme Court. If a manufacturer or producer puts an article on sale in any 
of those States or Territories he can say, ** I am going to market it on these 
terms," and provided he has not a monopoly he may legally say, ** If you want 
it on these terms, you can tiake it; if you do not want it, buy some other 
article in competition with it," for the Stevens bill applies only to articles in 
which there is competition. In no proper sense can that right be spoken of as 
a privilege, unless the right to live and to be free be called a privilege. The 
Stevens bill seeks to restore, in interstate commerce, the right which a man 
has by virtue of being a free business man in the community. 

Mr. Babkley. Are there any present restrictions upon his freedom? 

Mr. Bbandeis. Yes; there is this present restriction upon his freedom that 
the Supreme Court of the United States by a majority decision has imposed, 
in the belief that it was. a restraint of trade for a man to establish this stand- 
ard price at which his article shall be sold in competition wfth others. 

Mr. Babkley. He already has the freedom to manufacture what he pleases 
and sell it at what he pleases? 

^ Mr. Bbandeis. No; he has not; because -a man is not selling an article in 
any proper sense until it reaches the consumer. 

Mr. Babkley. He is parting with his title to it, is he not? 

Mr. Bbandeis. I know; but you are suggesting what is a purely technical 
matter of law and not a matter of business. When you talk about parting 
with the title you are talking something technical and using lawyers* language 
and not the language of the business man or the consumer. If I give you 
something and say, " I will sell you this article upon condition that when you 
sell it you will sell it at a certain price," I have not transferred the title uncon- 
ditionally; only given you a qualified right to deal with it. If I sell you the 
article without any condition, then, of course, you have the right to deal with 
it as you choose. Why should not the manufacturer or producer in a competi- 
tive business, having no power over his customer except the power of persua- 
sion, be allowed to say, " Here is the article I am producing. In fairness to 
myself, in fairness to other people who are buying this artcle, I am not willing 
to have you buy it unless you are willing to take it on condition that you will 
sell it at the same price at which others bind themselves to sell it. If you will 
not accede to those terms, all right ; there is no trade." Now, if the customer 
takes the goods on those conditions, does not the law, fairness, and public- 
interest demand that the customer should live up to your contract? That is 
really the question involved in the Stevens bill. 

Mr. Babkley. Let us take two merchants, one living in a city of 100,000 
inhabitants and another in a city of 2,000 inhabitants. The man who is in 
business in the city of 100,000 inhabitants pays $100 a month, we will say, for 
his rent and pays $75 a month for his clerks. The man in the city of 2,000 
inhabitants pays $50 a month for his rent and $50 a month for his clerks. 
Your position is that if the man who pays $50 a month rent and $50 for his 
clerks is not willing to sell the manufactured article at the same price it is 
bold by the man who pays $100 a month for rent and $75 a month for his 
clerks, that he ought not to be permitted to have the privilege of selling that 
thing unless he is willing to make an agreement with the manufacturer in 
advance? 

Mr. Bbandeis. Yes, sir. 
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Mr. Barkley. Notwithstanding he might sell it at less and make all the 
profit he would be entitled to and the consumer would get the benefit of th^ 
reduction in price? 

Mr. Bbandeis. As a matter of fact you have involved two or three elements 
which I sh^ll have to trouble you to treat separately. In the first place the 
dealer has no right to buy my article at all if I do not want to let him have it. 
I have the full right to say that I do not care to sell it to him because his hair 
is white and I choose to sell only to men whose hair is black. Or I have the 
right to say to him, " I will not sell it to you because you live in the city of 
Kalamazoo." That may be a very poor reason, but I have the right to refuse 
-even for a poor reason. 

Mr. Babkley. I do not want to create a wrong impression, but I am not from 
the town of Kalamazoo'. 

Mr. Bbandeis. It is a great honor, I think, because the town of Kalamazoo is^ 
a town which has shown very great business ability and enlightenment. I say 
the manufacturer may refuse to sell for any reason, however absurd that reasons 
may be. But here the reason for imposing the condition is not absurd or arbi-- 
trary. He must consider his whole trade. Now, gentlemen, it may be or may 
not be that the dealer referred to by Mr. Barkley might, owing to peculiar con* 
dition, be able to sell my article at a lower price and yet make a profit on It, 
but with the best of intent on his part and with the best of motive in every way 
in his whole transaction, I might be unable to afford to let him do it. It might 
not be tair to my customers in Detroit or Grand Rapids and would not be fair 
to customers in other parts of the country. They would say such price cutting 
would interfere with their trade as it would with my trade. Now, should I 
not be allowed to say in the exercise of my business judgment and in order to 
deal fairly with other customers that I must require observance of the standard 
price or withhold mj^ goods? If the dealer Mr. Barkley refers to is a philan- 
thropist and wants to give his customers a present of something let him make 
the price lower on sonle other article which is not standard priced and satisfy 
his own conscience. But the manufacturer can not permit this standard price 
to be cut without injuring not only his own business but the business of many 
other men who are closely associated with him, as retailers of his article. When 
you come to the other proposition and say you are denying this consumer an 
opportunity to make a good trade, I say you are. not denying him that oppor- 
tunity in fact ; for in the long run consumers, taken as a whole, will be injured 
also by price cutting. The price is cut on one article in the hope of making 
more money out of him in many otHers. 

Mr. Babkley. And the merchant selling at 10 cents immediately becomes a 
philanthropist because he does not want the other to sell at 8 cents? 

Mr. Bbandeis. He does not become a philanthropist. The purpose of business 
is not philanthropy; the purpose of business is to give value. Business and 
philanthropy may go hand in hand ; but, as a rule, we have to look to business 
first. It is not philanthropy, but fair play ; it is manhood and honesty that 
demand for the American business man the right to establish for himself a 
standard price. The law should not interfere in matters of trades unless there 
is a commanding necessity for such interference. If the Kellogg Corn Flakes 
Co. or the shredded wheat concern should undertake to make an agreement with 
some other concern to suppress competition, then under the Stevens bill the 
right to contract for a standard selling price would not exist. 

Mr. Deckeb. What difference is there between that and taking the Shoe Ma- 
chinery Manufacturing Co., for instance? They were able-bodied men and free- 
men, and they got some patents for the manufacture of shoes. By what author- 
ity do we stop them from making any kind of a contract that they see fit with 
the shoe manufacturers? 

Mr. Bbandeis. In the first place, we do not stop them from fixing the prices ; 
l)ut, in the second place, they are a monopoly. The Stevens bill draws with the 
greatest clearness this distinction. Where there is a monopoly or combinatfon 
to suppress competition, the right which it secures of establishing a standard 
selling price is taken from the manufacturer or producer automatically. The 
Shoe Machinery Co. became a substantial monopoly not merely by virtue of its 
patents, but by virtue of the particular control of the machinery situation so 
that no competitor could break in. But when you come to cereals 

Mr. Deckeb. How did it get to be a monopoly? 

Mr. Bbandeis. It got to be a shoe-machinery monopoly by combining some- 
120 different concerns together. 

Mr. Deckeb. How was that done? 
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Mr. Brandeis. By buying up one after another until the final combination 
was effected. 

Mr. Deckek. They bought all the shoe patents? 

Mr. Beandeis. They not only bought shoe-machinery patents, but bought the 
various companies that made differ^t kinds of shoe machinery, so they practi- 
cally controlled the situation. 

Mr. Babkley. That leads to a very interesting question which I desire to 
Qpen. If that is true that this is a combination 

Mr. Bbandeis. What is a combination? 

Mr. Babkley. This shoe-machinery company of which you spealc and that 
100 or 1,000 other (different concerns that manufacture the necessities of life 
are combinations ; if it is already admitted they ai^ combinations and therefore 
control the output of product which they make, would this bill, if it passed, lead 
to a situation where they would control not only the output but the price? 

Mr. Bbandeis. I do not think it would have any application to them. 

Mr. Babkley. And the public's hands be absolutely tied? 

Mr. Bbandeis. I think decidedly no, because with them the situation is 
exactly the opposite. 
. Mr. Babkley. Let us take a brand of stoves. 

Mr. Bbandeis. Yes ; that is a very good illustration. 

Mr. Babkley. A merchant wants to buy a carload of stoves and he goes to 
the manufacturer or to the jobber and buys these stoves and the jobber says, 
or the manufacturer, " I will let you have these stoves for $10 apiece wholesale, 
but I will not let you have them unless you sell them at $20 apiece retail. 

Mr. Bbandeis. Whose stoves? 

Mr. Babkley. Anybody's stoves. 

Mr. Bbandeis. It has got to be 

Mr. Babkley. It has got to be a stove of a special brand, and they have all 
that, because you call them various names. It may not be a trade-marked 
article, but a special brand. The merchant says, " I can sell this stove at $15 
and make all the profit I need in my town," but the wholesaler says, ** You can 
not have it unless you will sell it for $20." 

Mr. Bbandeis. Yes, absolutely. 

Mr. Babkley. Why is there any justice in that sort of law? 

Mr. Bbandeis. There is absolute justice, because this man his fixed at his 
peril this price because of general conditions. 

Mr. Babkley. But he sells it to the merchant at a sufficiently lower price to 
Jet him make all the profit that he wants out of it at $15. 

Mr. Bbai^deis. Not necessarily all he wants, but all he can get. If he were 
n monopoly he would be in danger of taking more profit than that was worth, 
but in all probability you would find there were 1,547, or twice, or three times, 
that many stove manufacturers in the United States. 

Mr. Babkley. I think very easily, all combined. Then the courts, or some- 
body, must go into court to determine whether or not they are a combination, 
to determine whether or not this law will apply? 

Mr. Bbandeis. Why should they not? 

The Chaibman. The breakfast foods would get musty while you were wait- 
ing for a decision. 

Mr. Bbandeis. The moment you sue one your contract you have got a com- 
plete defense to that contract by saying you are a combination; you are a 
monopoly; It does not apply to you. Now, the man goes Into court and they 
may say : " Gentlemen, you may be one of that 107 different manuf actuers who 
are actively competing with one another, but you can not have this right to 
protect your business." And the A, B department store shall have the right 
to destroy your business. Why? Because they want to. 

Mr. Babkley. That Is one of the objects of this law. Is it not, to keep them 
from buying from department stores and from mall-order houses? 

Mr. Bbandeis. No; not to keep them from buying, because you can not do 
that. 

Mr. Babkley. To bring about a situation where they can not sell It to the 
people? 

Mr. Bbandeis. No; not at all. 
• The Chaibman. Who Is to be the chief beneficiary In this legislation, the 
manufacturer or the ultimate consumer? 

Mr. Bbandeis. Three classes of people. 
The Chaibman. All of them? 

Mr. Bbandeis. The manufacturer, or the producer, tfye retailer, and the 
ultimate consumer. I want to answer your question as to department stores. 
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The Chairman. You are not here solely in bnehalf of the ultimate consumers, 
are you? 

Mr. Beandeis. I am here in behalf of the public, and I conceive that the 
public includes all of these classes of people, including Members of Congress. 

The Chaieman. Well, they need protection. 

Mr. Babkley. I am not certain that the public looks upon it in that light. 

Mr. Bbandeis. I think they do. • 

Mr. Babkley. I mean in reference to Members of Congress. 

Mr. Degkeb. I have no desire to be personal, but we have asked the same 
questions of everbody here so we can get at the facts. I do not care whom 
you represent. If you are right I am for you, but sometimes it gives us an 
idea what is back of these things. I have been getting these circular letters 
about this Stevens bill. Who is back of this? Whom do you represent? 

Mr. Bbandeis. I represent myself-^nobody else. 

Mr. Deokeb. Nobody else? 

The Chaibman. I was not more polite than Mr. Decker, but I knew ypu better 
than he did, therefore I put my question -more adroitly; I did not ask you 
whom you represented, but who would be the beneficiary of this legislation. 

Mr. Bbandeis. Let me put it In another way. 

Mr. Degkeb. It is all right with me if you represent Morgan or not, or any- 
body else. 

Mr. Bbandeis. Unfortunately I represent only myself. I will tell you how I 
happen to be interested in this question. I will show you how I came to appear 
here. In 1912 Mr. Oldfield, then chairman of the Patent Committee of the 
House, told me that questions were coming up in the Patent Committee as to 
which he would like me to aid him in drafting some legislation bearing upon this 
subject. I had never given the subject of standard prices any consideration 
before, but I had given much attention to the trust problem generally; had 
testified before the Senate Committee on Interstate Commerce and the Stanley 
investigating committee, and Mr. Oldfield knew I was then working with Chair- 
man Stanley. I told Mr. Oldfield I should be glad to aid if I could. I came 
down here one day just as they were having hearings on this subject of resale 
prices before the Oldfield committee — the Patent Committee. Mr. W. H. Inger- 
soU, who represented the IngersoU Watch Co., and quite a number of others 
were tfiere, and those men were violently attacking the Sherman law and legis- 
lation proposed to supplement it, insisting that the law hampered business. I 
listened to these men for some time, and I turned to them, saying : " You gentle- 
men are entirely in error. 'You have a good cause, but you are ruining your 
chances by joining with the people who are really your opponents. You are 
trying to destroy the Sherman law, while it is the law which is really your pro- 
tection. What you are seeking is not monopoly but the right of free competition. 
Your businesses are competitive. Now, disassociate yourselves from the mo- 
nopolist and join us who have a common interest with you in maintaining com- 
petitive conditions, and to this end perfecting the Sherman law." We discussed 
that matter mainly after the hearing had closed. 

I discussed the matter with them quite informally and tried to prove to them 
that what I was urging elsewhere as my effort to perfect the Sherman law was 
not inconsistent with their interests. Later they invited me to attend a meeting 
to be held in New York, saying: " Come and speak to our associates as you have 
talked to us." I did so, and later I came before the Oldfield committee on May 
15, 1912, and showed how in my opinion price standardization helps competitive 
business; how it develops the individual man; how it preserves the small re- 
tailer as against the great chain stores and the great department stores ; and to 
these manufacturers I insisted: Draw a clear line between monopoly and the 
right of men engaged in competitive business to control the distribution of 
their own goods and work for legislation on these lines. They answered : " We 
can not get any such legislation through." And I replied : " The only way you 
can get this thing through Congress is to educate the American people on this 
subject Make them understand the difference, which will become perfectly 
clear to any man who studies the business aspect of this ; bring your facts before 
Congress and the people and you must succeed ; but the task of education must 
be persisted in." That was the advice I gave them, and partly as a result of 
the advice, doubtless, this Fair Trade League was started. In the effort to aid 
in this work of education I wrote the article published in Harper's Weekly in 
November, 1913, entitled " Cutthroat Competition— the Competition that Kills," 
which was put in evidence before the Judiciary Committee. 

You have asked me, and others have asked me, who is going to benefit by this 
legislation, and who wants it. I say the people who are most interested of all- 
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whom it vitally affects directly — are the small retailers the country over, and 
particularly the retailers in the small towns ; but Indirectly consumers and the 
general public are vitally Interested In securing such legislation. 

The Chaibman. The manufacturing jewelers and wholesalers can very easily 
educate their retailers by persuading them it would be better for them than by 
inducing them to write letters to their Congressmen ; but how long will It take 
you to persuade the c(Aisumers, the bulk of the American people, that It Is to 
their Interest to go to a store and not buy things as cheaply as they can get 
them? 

Mr. Bbandeis. I think the consumers are being educated. I do not know 
whether you have heard Mrs. Fre(^ericks. I do not know whether any of you 
are on the Judiciary Committee. 

The Chairman. This committee does not have time to fool with any other 
committee hearings. 

Mr. Bbandeis. I should not think they would have; but Mrs. Fredericks 
appeared before the Judiciary Committee 

The Chairman. She had an Invitation to come before this committee. 

Mr. Bbandeis. I hope you will hear her, because what she has to say Is par- 
ticularly Illuminating. 

The Chairman. I did not suppose she would discriminate against this com- 
mittee. ' 

Mr. Brandeis. I do- not thtnk she will. I think it Is perfectly clear that 
people can be made to understand that the consumer will be benefited. Mrs. 
Fredericks makes It perfectly clear In her excellent book on Eflaclency In the 
Home. 

Mr. O'Shaunessy. Where Is the consumer ti*oubled the most now; by the 
bait and getting the worst of the bargains on the way up? 

Mr. Brandeis. She Is Injured to a very large extent without knowing It. The 
consumer Is frequently troubled by not being able to get an article because 
price cutting has Induced the retailer to discontinue selling It. 

Mr. O'Shaunessy. I mean In a money way. I have heard It said they might 
get this proprietary article a few cents cheaper, but at the same time they 
would lose perhaps ten times the amount by the purchase of other goods. 

Mr. Brandeis. They are misled by these cut-price leaders to buy other goods 
for more than they are worth, and they lose time In their search for cut-throat 
bargains. 

Mr. Decker. Would It not be as easy, or easier, to educate the people to 
understand that by getting these standard articles at reduced prices that they 
are not making anything when they go to a store — will they not learn that as 
quickly as they will learn this other? Do we not have to rely somewhat on 
the Intelligence of the consumer In the end? 

Mr. Brandeis. If you could rely wholly on education, as I said a moment 
ago, there would be little need of laws, because much legislating is designed 
merely to make people do that which Is for their best Interests. A law which 
Is not making the people do that for their best Interests Is rarely enforced. 

Mr. Barkley. You spoke . a moment ago about the small retailers being 
benefited, and mentioned in that connection the operations of these chain stores. 

Mr. Brandeis. Yes. 

Mr. Barkley. And It has been claimed, I do not know whether by you but by 
others, that these chain stores that are located around over the country take a 
certain standard article and reduce the price of It below what the article 
ordinarily sells at in order to get the gullible public to come in and buy some- 
thing else in which they will be skinned before they get out of the store. 

Mr. Brandeis. Yes. 

Mr. Barkley. Now, the manufacturers of these standard articles have the 
power and the liberty, as you might say, to refuse to sell their articles to these 
chain stores, have they not? 

Mr. Brandeis. Yes, sir. 

Mr. Barkley. If they are so interested, why do they not refuse to sell these 
standard articles to the chain stores that are dragging the public In for the 
purpose of cheating them on some article after getting them In? 

Mr. Brandeis. They do ; but the stores get the articles In a roundabout way. 

Mr. Barkley. How Is that? 

Mr. Brandeis. The manufacturers sell their goods In ordinary course, and 
that purchaser sells them to the chain stores. 

The Chairman. That Is the old poetic method of hooking the devil around 
the stump? 

Mr. Barkley. That is a very serious indictment of business Integrity? 
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Mr. Brandeis. It is a very common indictment. I think it is a great de- 
parture from business integrity for any man to sell goods at a, price other than 
that at which he- agrees to sell them. I think the man ought to say, *• I have 
made an agreement, and whether the law sustains that agreement or does not. 
I will keep it." 

Mr. Barkley. Does this bill undertake to punish a man who violates that 
agreement? 

Mr. Bbandeis. No; I say it does not undertake to punish him; but under- 
takes to give the maker or producer the right to make a contract establishing a 
standard price, and if such a contract is valid the ordinary means of enforcing 
it will Sxist. It seeks to change the rule laid down in the majority decision of 
the Supreme Court. 

Mr. Babkley. It has been some time since I read that decision. What did 
they decide in reference to public policy ks to permitting this thing to go on? 

Mr. Brandeis. They said this was a restraint of trade and that it was against 
public' policy. 

Mr. Barkley. You are urging us to pass the bill to enact a law which the 
Supreme Court of the United States has already said is against public policy 
and in restraint of trade? 

Mr. Brandeis. That is precisely it. 

Mr. Barkley. Would they not decide the same thing again if we under- 
took it? 

Mr. Brandeis. They would not have any right to. 

Mr. Barkley. They have the right to pass on questions of public policy, have 
they not? 

Mr. Brandeis. Only in the absence of a declaration of the subject by Con- 
gress. Congress has the ultimate power to decide the matter of public policy 
for the Nation. 

Mr. Barkley. Subject to the supervision of the Supreme Coiirt. 

Mr. Brandeis. I beg pardon, the Supreme Court has the right to deter- 
mine what is public policy in a limited number of cases as long as Congress 
has not declared what it is. The Supreme Court has, in passing upon this 
quasi legislative question, made what I respectfully submit is an error ; and if 
so, it is the duty of Congress to correct the error. 

Mr. Decker. In what case was that decision made? 

Mr. Brandeis. In the case of Dr. Miles remedy case, and the Sanatogen case. 

Mr. Talcott. You do not claim there is anything in either of those opinions 
that would warrant us in the assumption that an act of this kind would be un- 
constitutional, do you? 

Mr. Brandeis. Certainly not. There is no constitutional question inyolved. 
The only question is : What does the general interest of the community demand? 

Mr. Decker. Would you think it right to have a law like this app^ to land? 
Suppose, for instance, a man were laying off an addition in a town and he 
wanted to keep the price of lots in that addition up to a good high value. Why 
would it not be all right for him to put in a clause there that when he sold those 
lots to a man that man was not to sell them for less than a certain price? 

Mr. Brandeis. I should think that probably in some instances that might be 
entirely unobjectionable. He does certain things of that nature now with the 
approval of the courts. He can' provide that no man may build on the land 
sold unless he builds a house worth, say, $10,000; he can provide that he can 
not build jbl stable on it ; that the house may not be built nearer the street line 
than 40 feet. He can put all those restrictions upon the land when he sells it 
and the restriction binds every owner thereafter. That is what landowners 
are doing all the time. We are recognizing that a man laying out a tract has, 
within certain limits, the right to prescribe the conditions of future use. 

Mr. Decker. But they have never gone so far as to let him fix the price? 

Mr. Brandeis. No; because it was not important that we should; but it is 
important for the public interests that in dealing with branded goods it should 
be done. This is not a question for theorizing; this is a perfectly practical 
business proposition. 

Mr. Decker. Take the IngersoU watch, for instance, and I understand he is 
one of the main men back of this. 

Mr. Brandeis. He is one of the most active and most intelligent of the men. 

Mr. Decker. Mr. IngersoU makes a watch for a dollar, does he not? 

Mr. Brandeis. He sells it for a dollar. The retailer sells it for a dollar. 

Mr. Decker. If that watch is worth $1 to the public I can not see how it 
hurts his business if the selling of that watch depends, as you say, upon its 
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value; it seems to me that tUe more of those watches that are sold, no differ- 
ence if they are sold for 10 cents apiece, the more of those that are sold the 
more people will find out that he has got a good dollar watch in his pocket. 

Mr. B1LA.NDEIS. Let us look back a moment and see. It may mean a little 
repetition. You have stated one 6f the elements. It is not merely a question 
as to whether that watch is worth $1, but it is whether people recognize that 
it is worth $1, is it not? 

The Chaikman. Reputation? 

Mr. Bbandeis. Reputation. 

Mr. Deckeb. If it is worth $1, though, the more people who get them and 
use them the more people will know about them. ♦. 

Mr. Bbandeis. You can not tell me how much this watch is worth. 

Mr. Deckeb. If you let me carry it for 20 years I will tell you. 

Mr. Bbandeis. I do not believe you can. 

Mr. Deckeb. You do not expect to carry a dollar watch for very long, but 
the man carries it a year and says : ** This watch has kept good time all the 
time, just as good as my father's $50 watch," and he is glad to get it. I am 
afraid you are going to make more possible his monopoly that grows by this 
publicity business. For instance, you talked about that case being founded 
on the proprietary remedy. You have got to admit that some of the best 
sellers in the proprietary remedy business, the best advertised, are not 
worth anything, and you would not advocate anybody usin§ theih; but still 
they have got their standardization and they have hammered it into people 
that it is good for colds and cholera and consumption and rheumatism, and 
people buy it because it has been pushed onto them and hammered into them 
and advertised to them, and it has been possible to do that because this law 
has been in effect that gives them the right to do that and to fix the price of it. 

Mr. Bbandeis. We might theorize for a very long time, but the only way to 
settle it is by facts, is by experience, is it not? 

Mr. Deckeb. Yes. 

Mr. Bbandeis. That is about tbe only way we can do it. We have a great 
deal to do with monopoly in this country, and we have heard a great deal 
about it. 

The Chaibman. It has had a good deal to do with us. 

Mr. Bbandeis. And it has had a great deal to do with us, as the chairman 
wisely remarks. I should like to have you point to a single monopoly in 
this country which has been built up, or which was aided in being built up 
by the establishment of a standard price. 

Mr. Deckeb. I think you told us before this committee once that the Tobacco 
Trust was largely built up 

Mr. Bbandeis. It was built up largely by the very opposites, by the cutting 
of prices— the destruction of competitors through cutthroat competition. 

Mr. EscH. I think you said that the trade-mark " Bull Durham," was worth 
to them $10,000,000. 

Mr. Deckeb. Right there I remember your statement that the Bull Durham 
trade-mark was worth a great deal to them. 

Mr. Bbandeis. Yes. 

Mr. Deckeb. What good comes to the public by selling that trade-mark? 

Mr. Bbandeis. I will tell you about the Bull Durham, and I think I stated 
it at the time, wherein its particular value lay. Having that trade-mark 
** Bull Durham " as one of hundreds of trade-marks, they declared to the re- 
tailer : " You can not get our * Bull Durham,' which you need, unless you 
agree to buy from us substantially every other article you deal in." The dealer 
bad to have Bull Durham, and that fact gave to the trust the whip hand over 
the whole trade. Having, by combination, brought that and the many other 
different brands, and having, by large capital and cut prices, obtained great 
power, the " Bull Durham " because an effective instrument of monopoly. It 
operated like the " tying clauses " in the Shoe Machinery Co. leases. The re- 
tailer could not get the things he needed without submitting to the require- 
ment of buying also the other brands of the trust. 

Mr. Hamilton. Will you just repeat that briefly? 

Mr. Bbandeis. I say this : The value of Bull Durham depended upon the fact 
that it was an article so much needed by the retailer. 

Mr. Hamilton. We will assume so. 

Mr. Bbandeis. The retailer practically could not do a tobacco business unless 
he was able to fill orders for an article so well known and so commonly de- 
manded as Bull Durham. The trust, therefore, said to him : " You can not have 
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our Bull Durham unless you will buy from us all these other articles in which 
there would otherwise have been competition." That was using the Bull 
Durham, not for the purpose of selling Bull Durham, to which there was no 
objection at all, but for the purpose of suppressing competition in other articles 
of trade. 

Mr. Hamilton. The Bull Durham Co. negotiated this deal? 

Mr. Brandeis. No ; the American Tobacco Co., having, say, 150 different arti- 
cles to sell, of which 149 were competitive and one, the Bull Durham, is not, the 
Bull Durham standing in a class by itself, declared : " You can not have Bull 
Durham unless you buy the other 149 from us." In that way the competitors 
in the 149 other articles were excluded from the trade. In other words, they 
got the whole trade of the dealer, not on the merits of the 150 articles, but be- 
cause Bull Durham was the key to the trade. As used, it traded to give the 
tobacco company the monopoly. Having one article practically indispensable, 
you use your position not to push the sale of that article, which you would 
have a perfect right to do, but to prevent your competitors selling other articles 
which you have no right to do. 

Mr. Hamilton. A monopoly may be created in a perfectly honest way, I 
suppose? 

Mr. Bbandeis. Yes ; although most, I believe, have not been. 

Mr. Hamilton. The idea has occurred to me since I have been listening to 
you whether a monopoly which has been created in that way by the quality of 
its goods and is held, what you propose, and your position is in the interest of 
the people as a whole, by saying that this particular thing that you have to sell, 
Mr. Monopoly, shall not be sold at a less price than you fix for it. If you 
please, I should like to have you enlarge on that. 

Mr. Bbandeis. Your question is, assuming a m6nopoly to have been developed, 
whether the ability to fix a standard price would aid it. 

Mr. Hamilton. Whether that would not still further enhance the monopoly. 

Mr. Bbandeis. My answer is twofold. First, the ownership of a branded 
article, however popular, does not give one a monopoly. Secondly, a monopoly 
might conceivably be injured, but ordinarily is powerful enough to protect itself. 

Mr. Hamilton. You say the monopoly would be injured if some dealer, or 
some large dealer, should persist in selling at a cut price; therefore, it would 
injure it? ' 

Mr. Bbandeis. I say it might conceivably be injured, and, as I want to curtail 
the power of a monopoly, I approve of that provision in the Stevens bill, which 
denies this common right to a monopoly. 

Mr. Hamilton. No. 

Mr. Bbandeis. Yes. 

Mr. Hamilton. I do not deny that. ^ * 

Mr. Bbandeis. I say the bill denies the right to monopolies. 

Mr. Hamilton. Then, in that case, what do you consider a monopoly to be? 

Mr. Bbandeis. I consider a monopoly that which has substantial control of 
any branch of trade. ^ 

Mr.^ Hamilton. But substantial control may result from the very quality of 
the article. 

Mr. Bbandeis. Not control of the trade, but the enjoyment of a large part 
of that branch of trade. 

Mr. Hamilton. We are reasoning in a circle. 

Mr. Bbandeis. I do not think we are. 

Mr. Hamilton. Here is a monopoly, a trade grown to be very large because 
of the quality of this particular thing, and the corporation of the dealer has 
become a monopolist by reason of the quality of this particular thing. There- 
fore the question then arose in my mind, and this is a perfectly fair question 
and not antagonistic at all 

Mr. Bbandeis. I understand. It is very illuminating. * 

Mr. Hamilton (continuing). Whether we are not protecting that monopoly? 

Mr. Bbandeis. No; and there are two reasons why not. In the first place 
this bill declares that if a business is a monopoly it shall not have protection. 
Consequently the monopoly is automatically put at a disadvantage, because the 
bill denies to a monopoly the right to establish standard prices. 

Mr. Hamilton. Let me interject something there. You frequently have re- 
ferred to the IngersoU watch. Is the IngersoU watch concern a monopoly? 

Mr. Bbandeis. No. 

Mr. Babkley. It is a monopoly of the IngersoU watch, is it not? 
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Mr. Bbandeis. The company controls the IngersoU watch, but it does not 
control the trade in watches. 

Mr. Baekley. There is not any other IngersoU watch which sells for a dol- 
lar, except this one? 

Mr. Bbandeis. Other watches sell for $1. ' 

Mr. Babkley. It is not an IngersoU watch? 

Mr. Bbandeis. No; you can not properly say that I have a monopoly of my 
own law practice. 

Mr. Hamilton. You referred to shredded wheat once or twice. By the very 
quality of the thing is there not a monopoly of the handling of it? 

Mr. BBANDEts. Of course, the article, the thing I manufacture, is mine. It is 
not anybody else's ; but that doesn't make it, properly speaking, a monopoly. 

Mr. Hamilton. But you are a monopolist? 

Mr. Bbandeis. You may say I have a monopoly of the Brandeis law practice, 
because nobody else may use that name. 

Mr. Hamilton. Because it is high grade? 

Mr. Bbandeis. It may be. 

Mr. Hamilton. Well, you are a monopolist? 

Mr. Bbandeis. Every human being is a monopolist in that sense, but it isn't 
the proper use of the word. Certainly not when we are speaking of the Sher- 
man law. * 

Mr. Hamilton. Sometimes the grocer on the north side of Main Street in a 
smaU town, who has bought all the 6ther grocers on the north side, is a 
monopolist? 

Mr. Bbandeis. Then, every human being you speak of in that sense is subject 
to the Sherman law. 

Mr. Hamilton. No; leave out the Sherman law. 

Mr. Bbandeis. I say that you are misusing the term "monopoly." 

Mr. Hamilton. Precisely. I want to get your definition of the word " mo- 
iiopoly." 

Mr. Bbandeis. Monopoly Is a unified control of some recognized branch of 
trade, or some recognized service. 

Mr. Hamilton. That is controlled by one? 

Mr. Bbandeis. I do not care whether by one or more in combination. 

Mr. Hamilton. Unified control is by one? 

Mr. Bbandeis. One or three or a number of people working together. I say 
it is unified control, although there may be 10,000 people interested ; it Is unified 
control if it comes under one coatrol. But it takes two things; you have not 
only one control but also one control of a particular branch of trade or service. 
Now, take the question of breakfast cereals, as to which the chairman has con- 
siderable doubts. 

The Chaibman. Not at all. I am willing for anybody to eat them who 
pleases, just so as I am allowed to eat grits. 

Mr. Bbandeis. That Is a very generous atUtude and one highly commendable. 
But take that question. There are 107 dlfftrent competitors for the Kellogg 
Toasted Corn Flakes — one Kellogg's, another Post's, another Johnson's, another 
somebody else's, and so we go on. No one of those 107 concerns have a 
monopoly of cereals, but each man is making his Individual article. I may 
make my article so popular that a man may buy my shredded wheat in prefer- 
ence to the other 106 people, and I may have more sales alone than the other 106 
people. 

Mr. Hamilton. Exactly. 

Mr. Bbandeis. I should not be a monopolist, however, for I am competing 
with the other 106 people. I have simply increased my business. 

Mr. Hamilton. You may drive them out of trade largely, may you not, by 
the quality of your goods? 

Mr. Bbandeis. If I do drive them out of trade. If I get to the point that I am 
the only person In It, them I have become a monopolist. 

Mr. Hamilton. Yes ; but if you have one-half the trade 

Mr. Bbandeis. If I have one-half I do not think I am a monopolist, provided 
I don't control the other half. 

Mr. Hamilton. To what extent? 

Mr. Bbandeis. No; I am not a monopolist. Nobody can properly say if I 
have one-half of the trade — I mean under those circumstances where I have 
simply made my article a more attractive article. The real test of monopoly 
Is whether the field remains open to competition. When there are 106 other 
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people in that trade, actively competing and living, and some dealers are buying 
those other things in preference to mine, where they have a choice 

Mr. Hamilton. There would be no competition in your partjcular article, 
though? 

Mr^ Bbandeis. There can not be properly. I can not compete with myself. 

Mr. Hamilton. You have sole possession of the field? 

Mr. Bbandeis. But I do not have a monopoly. 

Mr. Hamilton. As to that particular article? 

Mr. Bbandeis. That is true of everybody. Suppose I am a little baker here 
on X Street and I make a certain bread, which I call Sagamore bread. Nobody 
in the world can make Brandeis's Sagamore bread except himself. Suppose I 
have sales that amount to $3,000 a year, how can you properly apply the term 
monopolist to me? 

Mr. Hamilton. I can when you have increased your sales of Sagamore bread 
so as to include about one-half the States of the Union. I started out with a 
certain proposition on which I thought we agreed, that a monopoly might be 
created by the very quality of the thing dealt in. 

Mr. Bbandeis. Conceivably it may be. 

Mr. Talcott. But there is no reason why Mr. Hamilton should not start out 
and manufacture the Hamilton Mohegan bread, is there? 

Mr. Bbandeis. Absolutely not, and as a matter of fact he will. He not only 
will, but it is to the interest of the country that any man who makes an article 
that is so attractive that he can compete successfully with 106 others, the sale 
of his article growing constantly, and he making constantly more profit, that is a 
condition we should encourage as bringing a positive benefit to the country. His 
success will not become a ddnger unless it results in suppressing competition. 

Mr. Hamilton. And with my Mohegan bread I might stipulate that my 
cheapest bread should* not be sold for less than a certain price, and at a less 
price than yours, and say that a dealer miglit handle both? 

Mr. l^BANDEis. That is perfectly proper. 

Mr. Babkley. According to your test of monopoly there is not really a 
monopoly in the United States, is there? 

Mr. Bbandeis. I do not know how many there are now, for the Department of 
Justice is being administered effectively. But take the case of the Standard 
Oil Co., the test the Supreme Court applies was: Do they practically control 
the business in oil? 

The Chaibman. I think I can cite you an illustration which will apply to 
gentlemen like Mr. Stevens and Mr. Talcott. A young lady is so beautiful and 
charming that in competition with all other young ladies she outshines all and 
monopolizes the admiration of all men. You would not run her out of town on 
account of such a monopoly, would you? 

Mr. Bbandeis. No, but I should like to be in that town. 

Mr. Babki^y. While you would not be willing to run her out of town, the 
other ladies not so fortunate in the effections of these men might wish to do so? 

Mr. Bbandeis. I hope not. I should expect such generosity from them and 
appreciation of beauty that they would not do it. 

Mr. Babkley. The point is this, and that is a very apt illustration, the reason 
certain businesses are sought to be run out of business practically by legisla- 
tion of this kind is because they are competing and because those who want 
to run them out do not want their competition. 

Mr. Bbandeis. I think that is a statement of exactly what is not so. This 
bill does not undertake to run anybody out of business. I should like to have 
anybody show me a single concern that would be run out of business by this 
law. 

Mr. Babkley. }t a condition is brought about where they can not do business, 
then they inevitably go out? 

Mr. Bbandeis. If you can show me where this bill is going to prevent people 
doing business, I should like to have you. 

Mr. Deckeb. Take it the other way. Are they not all on the same footing? If 
none of these manufacturers have the right to fix the price on down to the 
consumer, will they not all be on equal footing and each and all have to de- 
pend for the sale of their article upon the superior merit of the article and not 
on the fixed price? 

' Mr. Bbandeis. There may be many conditions in which men will be on the 
same footing. You may stop the doing of business at all and we shall all be 
on the same footing then. You may stop advertising and we will all be on the 
same footing in that respect. You may stop men from employing anybody else 
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as employees and we shall all be on the same footing in that respect. But you 
will be destroying the prosperity of the counti^y. And in taking away from the 
manufactureir and the small dealer an incentive to improve the quality pf his 
article and his trade you would take a long step in that direction. 

Mr. Decker. What small dealer? The Ingersoll Watch Co. is not a small 
dealer ; Kellogg is not a small dealer. None of these people who are advocat- 
ing this are small dealers. 
Mr. Bbandeis. Every one of the concerns that have been heard before the 

conunittees of the House were once small dealers and 

Mr. Decker. And got to be very large dealers by virtue of this price fixing? 
Mr. Brandeis. They got to be large dealers by virtue of their merits, and 
partly by exercise of the right to fix a standard price which was formerly rec- 
ognized. Price fixing does not make anybody big, but the absence of the right 
to establish a standard price may keep them small. Nobody got big by price 
fixing alone. It is merely an incident in the distribution of goods. 

The Chairman. The insignificant character pf the article manufactured does 
not fix the size of the business at all. For Instance, a few days ago I introduced 
a very wise and sanitary measure to prohibit and punish all fraud in interstate 
commerce, expecting to restore the millenium, and the most enthusiastic re- 
sponse I received was from a man who makes white-pine toothpicks, and he was 
afraid some other fellow might find a cheaper material to make toothpicks of 
than white pine. 

Mr. BsANDEis. And advertise them as white-pine toothpicks? 

The Chairman. Yes. 

Mr. Brandeis. He wanted to be protected against misrepresentations. 

Mr. Sims. I want to submit this to you. Let us suppose for the purpose of 
illustration that the Ingersoll watch is controlled by .a monopoly. In other 
words, we will suppose the manufacturer of the Ingersoll watch has bought up 
patents of other cheap watches and their competitors have ceased to make them. 
Then let us suppose that some other man, with large capital, is making a $2 
watch, and we will suppose — ^because I think it is true that a watch is a utili- 
tarian instrument and everybody in this day and age ought to have a watch — 
and that at $1 many people could get a watch who could not get one at $2. 
But let us suppose this man with vast capital is making a $2 wafbh, and with- 
out any power in the Ingersoll Co. to fix the resale prices, this man of large 
means can go to buying up and put somebody to selling Ingersoll watches in 
every city of the Union at 50 cents apiece, and then Mr. Ingersoll, or whoever 
owns it, gets tired of that sort of business and this man with the $2 watch 
proposes to him to buy his brand or buy his patent and buy his monopoly out, 
and they trade. Then the poor people, the public, have to pay $2 for a watch 
that does not do anything more for them than the $1 watch did. Now, in a 
way, does that not take away the power of reasonable restrictions, and may 
that not create the conditions favorable to a large monopoly and for grinding 
down, driving the manufacturer of the $1 watch out of business? 
'Mr. Brandeis. I would say yes to that, but I want to add something. In 
the first place, by the Stephens bill, which is very carefully drawn, this com- 
mon right to establish standard prices which a manufacturer ought to have, 
unless there is some good reason to the contrary, this common right of fixing 
a resale price is taken away from a concern which has a monopoly. The result, 
therefore, is if anybody does become a monopolist 

Mr. Sims. Then it does not apply? 

Mr. Brandeis. Then It does not apply and we need not bother about It. But 
the second point you present Is absolutely true. The moment you allow the 
cutting of prices you are inviting the great, powerful men to get control pf the 
business. That brings us to another point that I wanted to develop and point 
out what the real dangers are In trade and where the real danger Is to this 
country. 

Mr. Barklet. Take this Ingersoll watch as an illustration. Suppose It is 
true that Ingersoll gets his own price for his watch? 

Mr. Brandeis. You mean by that he gets a price satisfactory to him? 

Mr. Barkley. He gets a price he asks from those to whom he sells. 

Mr. Brandeis. He must ask a price that he can get and he must get the price 
he asks 

Mr. Barklet. And he fixes that price? 

Mr. Brandeis. Yes, sir. ' 

Mr. Barklet. According to what a reasonable profit would be upon his in- 
vestment? 
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Mr. Brandeis. A price which in his judgment would be a proper profit, 

Mr. Baekley. He sells that watch, and always has sold it to the person to 
whom he does sell it at 50 cents? 

Mr. Bbandeis. Yes ; the price perhaps varies from time to time. It may or 
it may not. 

Mr. Barkley. Now, if he does — ^being^the sole manufacturer of the IngersoU 
watch, sells his product for what he asks for it, and the price of it has not been 
reduced so far as he is concerned — ^what right has he in morals or in business 
to follow that watch up until its ultimate purchase by the man who wears 
it on the chain, to determine whether or not it shall be sold at $1 or 75 cents? 

Mr, BRA.NDEI8. Let me try to answer that question. You say what right has 
he to do it? By that you mean, of course, what moral right, what justification 
has he? Well, his only justification from his own standiwint is this, that it is 
injurious, directly or indirectly, to him if the man 

Mr. Barkley. He is afraid it may be injurious sometime in the future, but 
admitting it has not been injurious yet. 

Mr. Bbandeis. How do you know he admits it? 

Mr. Babkley. Because he has sold liis watch for what he asks for it and the 
trade has not been diminished. 

Mr. Bbandeis. How do you know his trade is not smaller than it otherwise 
would have been? The amount of profit I make depends upon three things: In 
the first place, how much it costs me to do business ; in the second place, how 
much profit I make on each article I sell; and, in the third place, how many 
articles I sell. The cutting of price increases my expense and reduces the num- 
ber of articles which I sell; then I lose money by the price cutting, do I not? 
I mean lose profit in the sense that I do not make as much as I otherwise would. • 

Mr. Babkley. In the aggregate? 

Mr. Bbandeis. In the aggregate, and of course the aggregate is the only thing 
the business man cares for. Mr. IngersoU has explained to the Judiciary Com- 
mittee how the cutting of price has injured him in both these respects. In the 
first place, price cutting has added tremendously to the cost of doing their busi- 
ness ; in the second place, it has reduced the number of possible purchasers of 
his watch. Let me show you how that happens. He must, so far as possible, 
protect his trade ; I mean he must try to keep the 23,000 jewelers and thousands 
of booksellers and stationers and druggists who are selling the IngersoU watch — 
he must keep on selling IngersoU watches and exhibiting them in their show 
windows, because unless those avenues of sale remain open he will not be able 
to market his watches. So every time he loses a dealer he loses profit, because 
he reduces the number of watches that he sells. It is the number of times he 
realizes a profit on a watch which makes up his aggregate profits. Now, in the 
way I pointed out before the cutting of the price of any IngersoU watch by any 
prominent concern will induce ultimately other dealers to give up the IngersoU 
watch, because if they sell it at this low price they do not make any money on 
it, and, furthermore, there is created in the minds of the public the idea that 
they have not been giving value, for they have been charging $1 for what some- 
body else sells for 67 cents. The short way out of that difficulty seems to the 
dealer to be much like this : The IngersoU watch Is only one of many articles we 
sell, and we had better give up that article, than run the risk of both ruining 
our reputation and doing business without making money. So Mr. IngersoU 
loses these customers. 

Mr. Barkley. But the public still goes on buying IngersoU watches? 

I4r. Bbandeis. Not to the extent they otherwise would. You do not have to 
buy an IngersoU watch — I do buy them occasionally In the summer when I am 
going camping or boating. If It is convenient for me, I buy an IngersoU watch 
and leave my gold watch at home, but if it is not convenient I do not buy one. 
I take a chance with my gold watch. There Is not any given number of IngersoU 
watches that must be bought ; and many men will not go a half mile or three- 
quarters of a mile to get one. In the first place, It may not occur to them to 
buy one unless they see It In the Showcase. Furthermore, expense Is also great 
of trying to keep retailers in line. We try to make them understand how mis- 
taken the policy of price cutting is. Mr. IngersoU says : " This thing is hurting 
me ; but I am not the only person hurt ; I am only one of a thousand manufac- 
turers and producers, and I am one of a million or two business men, because 
more than a million retailers are vitally interested in preventing cutthroat com- 
petition," It Is Injuring the public also, because it is denying the public the 
opportunty of getting many a good article conveniently. Retailers the country 
over have been finding out that price cutting Is one of the causes of dwindling 
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success; and one retail association after another — national, State, and local 
associations — have gone on record, demanding that this illegitimte competition 
be put an end to. Many small retailers say we are willing to lose our business 
if the public Interest demands it, but public Interest makes no such demand. 
Big business Is not inore efficient than little business. It Is a mistake to suppose 
that the department stores can do business cheai)er than the little dealer. 
(Thereupon the committee took a recess until 2 o'clock p. m.) 

STATEMENT OF LOUIS D. BBANDEIS, ESQ. — COUtlUUed. 

The Chairman. You may proceed, Mr. Brandels. 

Mr. Brandeis. The question that I was about to discuss before the noon 
adjournment Is one tiiat must Interest us all very deeply, namely : If we are to 
allow the small retailer to be protected from an Improper attack, should we do 
so at the expense of efficiency ? Or, to put It In other words : Is It economically 
desirable. In the Interest of the community, whatever may be the effect socially, 
to eliminate the smaller retailer and to substitute for him the department store 
or the chain stores or the mall-order houses? 

An Impression has gained currency that the department store could afford^ 
to sell for less than the other because the expense of doing business was less. 

Mr. Babkley. In proportion? 

Mr. Brandeis. In proportion, yes, than the smaller store. That I conceive 
to be clearly a misapprehension. It may perhaps have been true to a certain 
extent once, but It clearly Is not true to-day. Nearly every department store in 
the country finds Its percentage cost of doing business — ^that Is, Its percentage 
. of expense — constantly Increasing. And not only Is the expense Increasing, but 
It Is Increasing very largely as compared with the expenses of the small retailer. 
In the large department stores the expense rate rarely goes below 25 per cent 
and frequently rises to 30 per cent of the selling price of the article. 

Within certain limits you may get by size a relatively, smaller unit cost ; but 
the size of greatest efficiency Is reached at a comparatively early stage. With 
the growth In size come an Increasing cost of organization and administration 
which Is so much greater than the Increase In the volume of business that the 
law of diminishing returns applies. 

This results from a number of facts. One Is that nobody can look after a 
business as well as the owner. He understands It ; he gives his whole heart and 
soul to the business; he brings all factors Into their proper relation, often by 
unconscious cerebration; he Is enabled thereby to exercise a wise judgment In 
the adjustment of the purchases and sales and expenses of that business. But 
this Is not possible ordinarily If the business Is very large. 

Another element Is this: The department store seeks to find substitutes for 
*' personality," which Is always so large a factor In selling. It seeks by one 
device or another to create attractions; but each new device tends to Increase 
expenses. The great fertilizer, advertising. Is liberally resorted to, as for 
Monday sales ; but those sales are often purchased at a tremendous cost. 

Mr. Hamilton. Did I understand you correctly, Mr. Brandeis, when I under- 
stood you to say that the cost of making a sale Is about 25 per cent? 

Mr. Brandeis. On the average. In a department store, and often 30 per cent. 
The department store that has an average cost of only 25 per cent of the selling 
price ordinarily makes large profit. At 25 per cent expense the profit is good. 

Mr. Hamilton. That is, no matter how fast the sales are made, the cost of 
making them still is the same. 

Mr. Brandeis. On the average. Of course some things cost more to sell than 
the whole selling price, and other things cost less. A department store which 
keeps Its expense down to 25 per cent of the selling prices will fhake a lot of 
money. If Its merchandising Is done with reasonable ability. 

Mr. Hamilton. I suppose the theory on which they proceed is that small 
profits on frequent sales are better than the large profit on small sales? 

Mr. Brandeis. That has been the contention and the general assumption ; but 
the point Is that It does not sell and can not sell at lower prices than the 
smaller retailer. In practice they actually do not make their profit by distribut- 
ing at smaller expenses. They make it in spite of the expense being larger. 
The profits of the department store and of the chain stores, as compared with 
ordinary retail stores, comes In a different way. It comes from the ability to 
get an Inside price on the goods which they buy. That Is where the profit comes 
from. The ordinary retailer who competes with the department or chain store 
shows an average expense of 20 to 22 per cent; but the small retailer labors 
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under the disadvantage, as compared with these great wholesalers, that he can 
not get his goods as cheap. 

One of the highest officers of one of the great trusts said to me a little while 
ago, speaking of the chain stores with which he had himself been connected: 
" My experience in those stores has entirely changed the idea that 1 had in re- 
gard to them. When I connected myself with those stores, I thought by aggre- 
gating a large number of stores I could do the business at much less pro rata 
expense, but I find my expense account is running away from me. The cost 
of supervision is constantly growing. I put one check upon another to bring 
to me the knowledge of what is going on and to prevent abuses. I find myself 
at a disadvantage in expense as compared with the corner druggist or grocer." 

Mr. Hamilton. May I interrupt you there as far as the drug store supplies 
an Illustration? I have an acquaintance who runs a drug store and it is 
doing well. I think the way he located that particular store was to ascertain 
the number of people passing by on the sidewalk at that particular corner at 
certain hours In the daytime, for perhaps two weeks. That store prospered, and 
he has, at another place In the same town, which Is a considerable city, where 
there were a great many people, located another store In the same way. He 
was getting very good returns out of both of them. Why should not he be 
able to get good returns out of more stores located on the same theory? 

Mr. Bbandeis. For the very simple reason, Mr. Hamilton, that there Is a 
limit on human capacity. As the Germans say, " Care Is taken that the trees 
do not scrape the skies." If If were not so, one man could control most branches 
of trade. 

There Is a point of saturation for every man's ability. Until he reaches that 
point of saturation he can gain constantly by Increasing the field of his opera- 
tions. 

But It does not follow that because I am making more money on a large 
volume that I am doing business at less cost. I may do business at more cost ; 
but if I may have capital enough to earn more In the aggregate. But there 
comes a point where the expense of the larger business per unit grows so great 
that the large business brings smaller profit, unless Indeed there Is something 
to counterbalance that added expense of doing the business; and that Is what 
I want to consider now. 

What makes It possible for many of the department stores and many of the 
chain stores to prosper Is the fact that t^ey get an Inside price on their goods. 

Mr. Hamilton. Is not that the result of buying large quantities of any one 
particular thing? 

Mr. Bbandeis. Partly that and partly their influence otherwise. But dealers 
purchasing In larger quantities are sometimes denied advantages over others. 
Take the famous decision in Ohio, where the receiver of a railroad gave the 
Standard Oil Co. not only a rebate of 15 cents on a 25-cent rate, but actually 
paid the .company 15 cents In cash on what It hauled for the Standard's com- 
petitors. This was done because the Standard declared It would put in a pipe 
line and take away all of Its oil business If the receiver refused. The receiver 
was entirely honest, but the court Insisted all shippers must be treated alike. 
So the Standard Oil Co. endeavored to get a lower rate than smaller shippers 
by agreeing to ship every day a tralnload from one point to another. They 
pointed out that such service cost the railroad much less than hauling 30 or ^ 
or 50 single cars for different shippers ; but the law stepped in and said : " No ; 
that will Inevitably result in building a big concern which can control the 
market." 

The railroad could haul a tralnload cheaper than It could haul an Individual 
car; but the public interests would not permit a lower rate to be made per 
tralnload, recognizing only carload rates and less-than-carload rates. You 
have to depart from the old business of buying at wholesale. 

If we wish to preserve the small dealer from destruction we may be com- 
pelled to require that all retailers, large or small, be enabled to purchase 
the same article at the same price applying the one-price policy throughout. 
Many enlightened manufacturers have already abondoned the practice of 
giving quantity discounts, coming to this conclusion that If they wish to pre- 
serve the small retailer, they must do so. For Instance, this course has been 
taken by the Kellogg Corn Flakes Go. and the Hamilton Watch concern. 

When the Stevens bill was drawn we found manufacturers and producers 
wining to have such limitations placed upon the right to establish standard 
prices, as were deemed desirable In the Inte^-ests of the public and we accord- 
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ingly inserted this provision: First, denying the right to those who were a 
monopoly or a part of a combination ; second, denying it to those persons who 
undertake to discriminate between different prices charged ; . and third, re- 
quiring that the prices to be charged jobbers, retailers, and the consumer be 
made public by filing in the appropriate office of the Government, so that 
everyone should know the prices at which he and his competitors could buy. 

Mr. BLA.MILT0N. The manufacturer might want to displace the business 
which has a standing or to defeat the designs of that individual or corporation ; 
but probably they want to retain, until at least they have a standing, the 
position of having the right to cut rates, I suppose. 

Mr. Bkandeis. He ought not to want to. Everybody is perfectly free to 
do it, of course. The only point is if you want a protection for your fixed 
selling price you must be willing to take it with these limitations. 

Mr. Hamilton. After he gets the standing he may say, " I can well afford 
to do that now." 

Mr. Bbandeis. Let him say he will not ask for any protection until he does 
want it. 

Mr. Hamilton. That is the idea ; yes. 

Mr. Bbandeis. He is perfectly right. There is no obligation. He can say, 
" I am going to sell now, and I will get along the best I can without any pro- 
tection from any contract, and at such time as it suits me I will come in 
under these terms." 

Mr. Hamilton. I suppose it it true that business is being more and more 
reduced to a few large units — run by a few large units — is it not? 

Mr. Beandeis. That it true, and that is very regrettable; but it is not in- 
evitable. 

Mr. Hamilton. Not calling them monopolies. 

Mr. Bbandeis. I mean whether you call them monopolies or not monopolies. 

Mr. Hamilton. I am calling them units. 

Mr. Bbandeis. Call them " units " and eliminate all that gives rise to oppro- 
brious epithets ; the very large unit will remain socially objectionable. 

Mr. Babkley. Does this bill prevent any large concern from obtaining an in- 
side price from a monopolist? 

Mr. Bbandeis. No; except this, that it would deny to a monopoly the legal' 
protection afforded to standard prices, and would prevent those who come 
under the law from giving quantity discounts to the large customer. 

Mr. Babkley. As a matter of fact, does not the recent antitrust law, that 
we passed through both Houses of Congress and which is now a law, give 
even the monopoly the right to make discriminating prices, based upon quan- 
tity, etc.? 

Mr. Bbandeis. Yes; it does. But this law does not undertake to limit the 
purchaser. 

Mr. Babkley. So that the manufacturer, under that law, still could make a 
discrimination as to the price based upon quantity 

Mr. Bbandeis (interposing). No. 

Mr. Babkley (continuing). That he might sell to any department store or 
mail-order house, or any other concern? 

Mr. Bbandeis. He could not avail himself of the privileges of this law; that 
is, this law does not undertake to prevent manufacturers generally from mak- 
ing discrimination, but no manufacturer who makes discrimination can get 
the protection :w^hich this law gives ; consequently the man who 

Mr. Babkley (interposing).. In order to enable a man to get the benefit 
of this law he must violate a well-established business principle that is recog- 
nized by the antitrust law. 

Mr. Bbandeis. It is not prescribed by the antitrust law. 

Mr. Babkley. That principle is of selling large quantities cheaper in pro- 
portion than small quantities. 

Mr. Bbandeis. No man violates any law by refusing to give quantity dls- 
i^ounts. He does not avail himself of the privilege which the law still leaves 
open, but which I think in comparatively few years the law will not leave 
open, because I think it is fraught with very great evil. 

The practice of giving quantity discounts menaces the small retail business. 
The community is not yet at the point where it Is ready to apply generally 
the principle by which it has protected the shipper in respect to the railroads, 
which the United States applies in the sale of stamps and the Parcel Post 
Service. But we may say to those men who come here and ask for protection 
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in establishing standard prices, but which the Supreme Court has inadvertently 

denied them, that we are willing now 

Mr. Babkley (interposing). We are not authorized now, I think, to assume 
the Supreme Court inadvertently does anything. 
Mr. Bkandeis. Why not? 

Mr. Babkley. Because it is the supreme judicial body of this land, and we 
are supposed to recognize it as the highest legal authority, and we have no 
right to presume the Supreme Court, in passing upon this question, acted 
inadvertently, because if we have that right we might presume they acted that 
way in handing down other of their decisions. 

Mr. Bbandets. I am very glad of the opportunity of pointing out to Mr. 
Barkley more clearly what I mean. The Supreme Court is a court which, 
when it is construing the Constitution of the United States, is supposed to 
lay down the final law. But we amended the Constitution in respect to the 
income tax because we believed that the rule laid down by the Supreme Court 
was not consistent with the public interest. 

Mr. Babkley. It was not erroneous with respect to its interpretation of the 
Constitution, as it turned out later, because we had to amend the Constitution. 

Mr. Bbandeis. The rule laid down was not in harmony with public policy, 
so the people, who are the supreme authority 

Mr. Babkley (interposing). In that matter the question of public policy 
was not involved. 

Mr. Bbandeis. Precisely. 

Mr. Babkley. It was whether or not the income tax levy was a violation 
of the Constitution. , 

Mr. Bbandeis. Precisely; and in a very large number of casos where ques- 
tions of strict law are before the court we have to accept the decision of the 
court as the highest authority. But on a question of public policy It Is no 
disrespect to the Supreme Court to say that the minority of the court were 
mistaken. There is no reason why five gentlemen of the Supreme Court 
should know better what public policy demands than five' gentlemen of Con- 
gress. In the absence of legislation by Congress the Supreme Court expresses 
its idea of public policy, but in the last analysis it is the function of the 
legislative branch of the Government to declare it the public policy of the 
United States. There are a great many rules which the Supreme Court lays 
down which may afterwards be changed, and are afterwards changed, by 
legislation. It is not disrespect to the Supreme Court to do it. Their inter- 
pretation of the law may be set aside by a new law. 

-Mr. Hamilton. That may, and sometimes does, finally result in expansion 
of the Constitution? 

Mr. Bbandeis. Whether expansion of the Constitution or change of law. 

Mr. Hamilton. It may be a change of Constitution. That Is expansion, or 
it may be Interpretation of the Constitution which results In expansion of the 
Constitution. In both ways the public wish may be expressed. 

Mr. Bbandeis. It may be expressed either way — ^by constitutional amend- 
ment x)r by act of Congress. In one case one Is necessary, and In another 
case the other Is necessary. 

The point Is — and this Is a very Important point — that the thing the Supreme 
Court was passing upon here was not a thing involving legal erudition. If the 
court had followed what other courts had said on this subject, it would have 
decided the other way. It merely exercised its judgment as to what the 
Interests of the country demand and made its interpretation as to what Congress 
had Intended by the Sherman Act; and If Congress does not agree with the 
Supreme Court In this respect, it should so declare by enacting the Stevens bill. 

Mr. 0*Shaunessy. Do you claim, Mr. Brandels, this law will stop the 
diverting of business from the small retail store to the department store? 

Mr, Bbandeis. Not all. And it ought not to be stopped. 

Mr. O'Shaunessy. I mean largely. 

Mr. Bbandeis. No ; I think the department store performs a valuable service. 
I think these chain stores and mall-order stores are useful. I think we should 
be i)oorer If we lost any one of them. 

Mr. 0*Shaunessy. But there Is a diverting of some amount of business 
now? 

Mr. Bbandeis. Yes ; there Is a certain diversion which is Illegitimate. 

Mr. O'Shaunessy. And which you want to stop? 

Mr. Bbandeis. The illegitimate part I want to stop, and the rest of it I 
want to leave, because, so far as these businesses are honest and efficient 
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factors in mei'chandising, we need them. The small stores are better off for 
honest competition of that kind, just as they are better off for honest com- 
petition of other kinds. It is a question of the kind of competition. We stop 
unfair competition, and it is because this competition is unfair and has in- 
jurious effect that it ought to be stopped, and for that reason alone. 

Mr. Babkley. I asked a question this morning, going back to the question 
of public policy, if the passage of this law would not presuppose that the 
Government, having in advance sanctioned the power of the manufacturer to 
fix his own price, not only the price at which he would sell to the purchaser 
from him, but the power to follow that thing on down the line to the most 
ultimate consumer, perhaps through a hundred middlemen, and say what the 
consumer shall pay for it — if the Government is in advance sanctioning the 
manufacturer in saying what that price shall be when it gets down to the tail 
end of the horn, will not that presuppose the necessity of the Government 
standing by to see that the manufacturer does not put too high a price on the 
thing? 
Mr. Brandeis. Absolutely no. 

Mr. Babkley. Then, in other words, your position is that the Government 
sanctions in advance the fixing of a retail price by the manufacturers, but 
takes no step to protect the retailer against an exorbitant price that might be 
fixed by the manufacturer? 
Mr. Brandeis. There is no occasion for it. 

Mr. Barkley. Suppose he fixes a price that is not Justified by the cost of 
production? 

Mr. Brandeis. Then few will buy his article. 
Mr. Babkley. How do you know it? 

Mr. Brandeis. As long as you have ample competition people will not buy 
ordinarily that which is offered at exorbitant prices. 

Mr. Barkley. Suppose the customer has used a certain article and likes it 
better than any other, and the price is advanced by reason of the passage of 
this bill 25 per cent ; of course, he has the power and the privilege not to buy it. 
Mr. Brandeis. Yes. The law of competition of desires operates. The man 
likes his dollar more than he would the package of these goods, so he buys 
something else. 

Mr. Barkley. That is, the law of competition of desires applies as Well to 
the business man at the same time? 
Mr. Brandeis. Yes ; I want that applied to the business man. 
Mr. Barkley. And it is not wholly impossible that the law of competition 
of desires has something to do with the activity of the organizations that are 
behind this legislation? 

Mr. Brandeis. I have no doubt. I should hope the organizations are looking 
after their Interests. I do not know who else will look after them if they 
do not. 

Mr. Barkley. I wish you would answer my question now; I would like to 
have you give your reasons. 

Mr. Brandeis. I want to answer your question. I^et me answer it, and I 
will give you my reasons. 

Let us suppose I am selling Tip-Top bread from my own bakery down here 
on Pennsylvania Avenue. I fix the price, at 10 cents per loaf. That may be 
an exorbitant price, according to your views. If it is an exorbitant price and 
many people agree with you, they will not buy Tip-Top bread because there is 
other bread they can get; and the pleasure of buying Tip-Top bread, with its 
beautiful oiled-paper covering, will not be sufficient to induce them to pay 
that money. 

There is ordinarily no law in the world that would prevent me from fixing a 
price on bread which I sell over my own counters. Nobody suggests Interfering 
with that right. If, Instead of confining my business to a business of $3,000, or 
the selling of Tip-Top bread over my own counter, I undertake to extend It and 
have five agents scattered over the city, and at each agency of mine which I 
am able to establish I sell that Tip-Top bread at 10 cents, which may be an exorbi- 
tant price again, and no one suggests Interfering with that right, why should 
you Interfere with the right to fix the selling price, when the bread is marketed 
through independent retailers instead of agents? If people who have a choice of 
buying one of several articles buy my make at 10 cents while others are offered 
at less, that shows that my price Is not exorbitant. 

The Chairman. Mr. Brandeis, you are a great student of human nature. If 
this bill should become a law, knowing as much as you do about the rebellious 
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tendencies of ordinary mankind, do you not think it would breed a disinclina- 
tion on the part of dealers to trade with a man who would ^xact these contracts, 
and they would build up other lines of business? 

Mr. Bbandeis. No, I think not ; but it is to be remembered that the number 
of people who fix prices is not by any means all. There are always a great 
many more articles on which the prices will not be standardized. 

The Chaibman. But would not people hunt them for trade because they did 
not fix prices? 

Mr. Bbandeis. No ; they will hunt the trade which gives them the most for 
their money. Sometimes it will be the thing on which the price is fixed and 
sometimes the thing on which the price is not fixed ; and every retail merchant 
ought to have the right and privilege of choosing from any one of these com- 
petitors. He will choose from these 107 breakfast foods. He does not have 
more than five or seven in his store, and has all the rest of 100 to choose from, 
and to make his changes as he sees fit. 

Coming back to this qu^tion, however, there is no occasion to protect the 
community against the price of an article in which there is no monopoly. If 
you have fair competition and an open field, that which is best and cheapest will 
win. Of course, what is the best and cheapest will depend upon a lot of consid- 
erations. There may be 10, each of which is best — according to the views of 
different people. The Government certainly ought not object to a man making 
large profits if he makes them honestly. He may make the large profits by 
manufacturing an article very cheaply or because he has better organization 
ability, or because he adopts a better system of distribution. 

We should encourage great gains, and not look with jealously upon them. 
But we should allow great gains to be made only under conditions which are 
in accordance with honest business principles; we should prevent their being 
made through oppressive practices. There can not be such a thing as an oppres- 
sive price in a competitive article. 

Mr. Baekley. I can see that if this bill should become a law, and it came to 
pass that every retail merchant in the country were able to do business on the 
same basis of overhead charges and things of that kind, it might not work any 
hardship for all of them to sell a given article at the same price. But under 
this law no manufacturer would have a right to require one merchant to sell his 
article at one price and another merchant. at another price. He has got to 
require them to all sell at the same price, whether that merchant be in New 
York or in California, and regardless of the expense of doing business by that 
merchant. 

Mr. Bbandeis. Yes. 

Mr. Baekley. I am not so much interested in toasted corn flakes or shredded 
wheat as I am in wagons, and plows, and harvestors, and stoves, and shoes, and 
hats, and things that the ordinary man uses. If this becomes law, nearly every 
plow which is manufactured and every wagon which is manufactured could come 
in under the special-brand features of this bill. For instance, the Oliver Chilled 
Plow is a special brand of plow. The manufacturers of this plow, or any farm 
implement or anything that goes to make the necessaries and comforts of life, 
may come under this special-brand feature. It makes no difference what is the 
expense of doing business, although he may be able to do business in California 
or in Kentucky at the half the expense required in New York, and therefore can 
receive a smaller proportion of price for the thing which he sells and still make 
a reasonable profit, or a profit that he would reasonably be entitled to ; yet if 
this bill passes he is required to sell the thing, which he could sell cheaper, 
at the price named by somebody in New York, although he could sell at a less 
price and still make a reasonable profit, merely because that uniform price is 
fixed for the man in California and New York. That is the thing which bothers 
me. 

Mr. Bbandeis. Let me answer that question with reference to the expression 
that you used. This man at this particular place is " to be required to sell this 
article." He is not required to sell it. 

Mr. Baekley. He is required to sell it, if he sells at all, at that price, or he 
may be denied the right to sell it. 

Mr. Bbandeis. He may be denied it for any number of other reasons. Your 
plowman has a choice of 98 different plows. He can sell any one of the 98 
plows, provided the owner of each one of those 98 different plows will sell it 
to him. 

Mr. Baekley. Right there. In the antitrust bill passed recently it was 
shown that manufacturers of plows would go to a country merchant and say. 
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*• You must either sell my plow and nobody else's plow, or you can not sell 
mine." An effort was made In that bill to prevent that very thing, to prevent 
men from going to a merchant and saying, " If you sell anybody else's plow, 
you shall not sell mine." This bill undertakes to say to him, " If you do not 
sell at my price, you shall not sell it." 

Mr. Bbandeis. And it produces exactly the opposite effect. 

Mr. Bakklet. That is a metaphysical or scientific proiwgitlon that I would 
like to have a little light on. 

Mr. Bbandeis. Not metaphysical ; it is highly practical. When I say, ** If you 
sell my plow, you can not sell anybody else's," I have excluded all other persons 
from the market. So far as that individual is concerned, he is prevented from 
dealing in other goods. Whether that is desirable or not is a question on which 
men have different opinions. But the effect of it is to exclude every article 
that competes. When I say to a man, " If you sell my plow, you shall sell it 
for $84 and not less and not more," I invite competition of every one of the 
other 97 plows, either that they may be 

Mr. Baekley (interposing). They may not be as good plows? 

Mr. Bbandeis. And if they are not, what right have you to my plow? I 
make the plow and I have a right to let you have it or I have the right to not 
let you have it; and I say to you, "What right have you to buy my plow at 
a price that is not mine? " 

Mr. Babkuey. You have the right on the transaction that occurs between 
you and me; but when an innocent third person comes in I can not see that 
right extends to him. 

Mr. Bbandeis. But nobody who is innocent would be affected by this law; 
if you mean by " innocent " an ignorant person, who does not know 

Mr. Baekt^y (interrupting). No; I do not mean that. 

Mr. Bbandeis. Nobody is innocent who makes a contract with me to sell at 
a certain price and then breaks that contract. 

Mr. Baekley. I will admit that. 

Mr. Bbandeis. That is the only case we have to consider here. 

Mr. Baekley. But you are leaving it in the power of the manufacturer to 
prevent him from entering into a contract unless he agrees to certain things. 

Mr. Bbandeis. That is true of every contract you enter into. 

Mr. Baekley. But the other contract requires Government sanction by special 
act. 

Mr. Bbandeis. Prima facie, a man has a right to enter into any contract he 
»vants to; the limitation is, it must not be against public policy. The only 
question we have to consider is whether this is the kind of a transaction that 
Injures the community. 

The Chaibman. I want to go a little further on that. 

Mr. Bbandeis. May I follow Mr. Barkley up on this question, because he put 
It to me before? 

The Chaibman. Go ahead. 

Mr. Bbandeis. I say I have a right absolutely to say to you that I do not 
care to sell you that plow. You have not any right to demand my plow. I 
am not a common carrier, where you can come to me and say, " I want your 
service and I am equally entitled to it with anybody in the world." No ; I am 
in private business, and I say I am going to sell this plow only to men with red 
hair or men with gray hair, or men with black hair, as the case may be. That 
may be an idiosyncrasy of mine, or it may be because I have some good reason ; 
but I am at liberty to sell or not at my election, even if I decide on such crazy 
ground as the color of a man's hair. But ordinarily men make the conditions 
which they, in their judgment, think their own business interests demand. 
These growers and packers of fruits say, " Our business interests demand that 
we should market our goods under such conditions that everyone who buys them 
will buy them on the same terms. The retailers will throw up our goods if 
they can not get a reasonable profit on them or if people lose confidence in 
them, and they will lose confidence if some one else cuts the standard price. 
Therefore the manufacturer, for his own protection, determines to maintain 
that price, and refuses to sanction any dealer breaking that price because it 
injures his own business. Why should anyone have a right to complain of 
this business policy, since no one has the right to have my goods at all except 
on the terms the manufacturer chooses to make? 

Mr. Baekley. Under existing circumstances, under the general law, anybody 
has a right to make a contract with ahybody else that he pleases, so long as 
that contract does not violate what we call public policy. 
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Mr. Bbandeis. Yes. 

Mr. Barkley. Now, under the present law, as interpreted or as made by the 
Supreme Court, he can not make that contract. 

Mr. Bbandeis. He can not make that contract in interstate commerce, but 
he can make that contract in individual States. 

Mr. Babkley. That is one of the contracts that he can not make. 

Mr. Brandeis. Not in interstate commerce. That is the reason we want to 
enable him to make it. It is unwise to prevent his making such a contract in 
interstate commerce. He can make it in Massachusetts, because that is intra- 
state commerce. Let me give you an illustration: Suppose I am a manu- 
facturer dealing in Massachusetts with^a Massachusetts jobber, and the Massa- 
chusetts jobber is dealing with a Massachusetts retailer; I can make such a 
contract. In that case it does not involve interstate commerce. I can do the 
same if I am a 'dealer in New York, Kentucky, California, or the State of 
Washington. I can do exactly the same thing in England, Germany, Belgium, 
and France. In each one of those countries such a contract can be entered 
into legally. But in interstate commerce, owing to the decision to which I 
called your attention, such a contract is not legal. 

Now, what I say is this: Such a restriction upon individual liberty, instead 
of being beneficial it is harmful, and therefore I say that Congress in its wisdom 
ought to correct the error. ^ 

Mr. Decker. As I understand it, your theory and your object is to restore the 
individual right to make a legitimate contract? 

Mr. Brandeis. Yes. 

Mr. Decker. Then in the same bill it seems to me that you take the other 
tack and limit an inherent and legitimate right of men to give discounts? 

Mr. Brandeis. I do; and do you want to know why? 

Mr. Decker. Well, I want to realize the full force of your theory. 

Mr. Brandeis. Yes. 

Mr. Decker. For instance, here are two men, say you and I, and here is a 
manufacturer. You want his goods and I want his goods. According to the 
theory of this bill, if you buy $10 worth of a certain kind of goods you will 
pay for it at the same price that I would pay for $1,000 worth of the same kind 
of goods. You say that the man has a right to sell his goods to all men alike, 
whether they are white haired or black haired. A dealer might be a friend of 
mine ; he might think that I might be able to develop his goods for him in the 
future and he might want to give me a slight reduction in price. It seems to 
me that instead of giving more freedom of trade, this bill contains more slavery 
than freedom. 

Mr. Brandeis. Mr. Decker, my contention is this: A man must start out in 
business some way. He has certain liberties guaranteed to him by the Con- 
stitution which should be protected by the laws of the land, and one of them is 
liberty of contract. The liberty of contract guaranteed by the Constitution is 
not, however, absolute ; it is subject to the police power of the Federal Govern- 
ment, either 'as applied by legislation or by limitations in other ways. The law 
has a right to step in and should step in so far, and only so far, as liberty of 
contract is used to the injury of the public. I say that the right of the indi- 
vidual to fix a resale price for his goods is consonant with the public interest. 
That, of course, is an inference from facts — the facts being our past business 
exi)erience. 

The other question, whether a dealer shall be allowed to give quantity dis- 
counts, presents another and distinct question. Experience teaches us that 
the quantity discount is harmful, just as it teaches us that the establishment of 
standard prices is beneficent. When we undertook to ascertain why it is that 
the small man is crushed out and the large man grows bigger under certain 
circumstances, we found as a matter of business experience that the quantity 
discount is one of the main causes. We limit a man in freedom of contract in 
many respects. We limit a man in the number of hours he can employ a woman 
to work for him; we limit the hours of labor of women to 8, 9, and 10 hours 
a day in different States. These are certain liberties which we have found by 
experience it is wise to curtail. But wherever you do not have to curtail liberty, 
wherever the exercise of full liberty by a business man is consistent with the 
public welfare, public policy demands that we should allow him that liberty, 
because freedom is the fundamental basis of our Government and of our pros- 
perity. 

Mr. Decker. I understand that, but the point I want to bring out is that 
there is such a restriction. 
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Mr. Bbandeis. There is restriction, but experience teaches us that certain 
restrictions are wise, and these men who seek the privilege of fixing resale 
prices ought to be willing to subject themselves to this restriction in the public 
interest. 

Mr. Deckeb. If this bill was passed, what do you think would be the result? 
Would there not be a great increase in the manufacture of standardized goods, 
and would not business increase more and more along that line? 

Mr. Bbandeis. I think there will be an increase, but I think there will be 
always a large number of articles that will not have a standard price. 

Mr. Deckeb. Now, another point. You say that we must not get theoretical, 
but I want to follow out your line of argument. Suppose that this system 
of doing business by standardizing, the price of all manufactured articles were 
to grow until it was practically universal. Then suppose you and I each started 
a store on opposite sides of the street. We will suppose It was a hardware store 
on each side of the street, or a farm-Implement store. Suppose everything we 
sold to our consumers was a standardized article, trade-marked, and required 
to be sold at a certain price? Where would the consumer get the benefit of any 
competition between us? 

Mr. BiiANDEis. Well, I will tell you. There would be 107 breakfast foods, and 
neither you nor I could keep all of the 107. Then there would probably be 
50 different makes of hatchets, and neither of us could keep all the hatchets. 
My neighbor across the street might take hatchets No. 1, No. 8, and No. 15. I 
might think that I might make a better move by handling other ones. The 
result would be that you would find these 50 hatchet makers competing with 
one another for all the trade all over the country, each man 4;rylng to make 
the best hatchet at the same price. We are selectors and distributors. In a 
competitive business you will find as an actual fact that no one dealer takes 
all makes of goods. He could not. 

Mr. Deckeb. But take the case of something like an Ingersoll watch. Mr. 
Ingersoll testified before the Patents Committee that he only had four com- 
petitors in the United States. 

Mr. Bbandeis. Well, then, take four. 

Mr. Deckeb. Well, the truth of the matter is that we know from actual 
knowledge that he does not have much competition from those four. 

Mr. Bbandeis. Well, yes. 

Mr. Deckeb. Now, the nearest one of those competitors that compares with 
him is the Big Ben Clock Co. That is a joke, because you can not put a Big 
Ben clock in your pocket. 

The Chaibman. It may not take as long to wind it up. 

Mr. Deckeb. Well, there may be some competition In that 

Mr. Bbandeis. Yes. 

Mr. Deckeb. Suppose there are only four or five competitors. For instance, 
take the harvesting business. Take the States of Missouri or Arkansas, for 
example. I think that you will find from practical experience that there are 
not more than eight or nine brands of plows ever heard of. I have had some 
experience with farms, being raised on a farm. 

Mr. Bbandeis. Eight or nine? 

Mr. Deckeb. There are not eight or nine brands ever -heard of. 

Mr. Bbandeis. Not by any one dealer In Kentucky. 

Mr. Deckeb. Well, I will venture to say that there are not 10 brands known 
by any ordinary farmer. You take a township of farmers and write to each 
one of them and ask them how many brands of plows they have ever heard of 
in the last five years, and you will not get more than 10 or 20 different names. 

Mr. Bbandeis. That Is entirely probable. 

Mr. Deckeb. Now, let us go on still further. They might all want the Har- 
vester Trust products. 

Mr. Bbandeis. Yes. 

Mr. Deckeb. Why should not the people in that town get the benefit of a 
little comi)etition among hardware merrfiants? 

Mr. Bbandeis. Because of the fact that by doing that you are ruining the 
plow business of those concerns. If it did not do any harm to cut the price^ 
there would not be anybody complaining. 

Mr. Deckeb. What harm does it do to cut the prices? 

Mr. Bbandeis. That is what I have been trying to explain a dozen times in 
various ways, all bearing on the same general proposition, which is this: The 
practice of cutting prices on articles of a known price tends to create the im- 
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pression among the consumers that they have been getting something that has 
not been worth what they have been paying for it. 

Mf. Deckeb. That is presuming that the people have not much sense. 

Mr. Bbandeis. Well, everybody has not as much sense as some people. 

Mr. Decker. Some people have more sense than other people think they have. 

Mr. Bbandeis. Cutting standard prices induces a retailer to give up a brand 
the price of which has been cut by his competitors, for the reason that it takes 
away from the retailer the incentive to sell it. Flirthermore, it leads the re- 
tailer's customers to believe that he has been overcharging them. That is the 
experience of a very large number of retailers and manufacturers. 

Now, this is not a matter on which to theorize. The men in favor of this 
law would not have been here insisting upon its passage and trying for several 
years to put it through if they had not been injured by a lack of ability to 
maintain prices. It is because they are injured that they demand relief. It 
is because of the inability to maintain standard prices that they have been in- 
jured. The retailer and the manufacturer want to have this thing stopped. 
Of course, if you were right in your assumption that the plow manufacturer 
is not injured by that price cutting, there would be no occasion for legislation. 
My point is that if the practice did not hurt them they would not be here com- 
plaining and they would not have endeavored elsewhere to secure this right; , 
they would not have been spending large sums of money throughout the coun- ' 
try endeavoring to protect their rights. They are not dreaming or imagining, 
but they have learned from experience. Unless the thing that they want in the 
exercise of their liberty is injurious to the public they ought to be protected. 
A man ought to be allowed to conduct his business as he sees fit as long as 
his method of proceeding is not injurious to the public. 

The Chaibman. As I understand your discussion with Mr. Barkley, you say 
that a manufacturers sells to a retailer a thousand plows at $50 apiece. The 
retailer, I believe you say, sells them at $85 apiece. Now, there are a thousand 
farmers in the community that want those plows. You say to them that they 
can get them cheaper but not as good. The retailer says that he can make 
enough profit on them if he sells them at $75. 

Mr. Bbandeis. Yes. 

The Chaibman. You propose to make it illegal for the middleman who has 
cut his price to $75 on each plow to deprive the farmer of the best plow he can 
get? 

Mr. Bbandeis. Yes ; I will tell you why. I do not intend to prevent the dealer 
from selling the plow at a fixed price, because if he has a plow under an agree- 
ment, I want him to keep that agreement. 

The Chaibman. But you are proposing for us to make It illegal for the middle- 
man who happens to be getting a bigger profit than he thinks he needs to split it 
up and let the other fellows share it. 

Mr. Bbandeis. I do not think that fully explains it. 

Mr. Babkley. The two plows that I am acquainted with are the Oliver 
Chilled Plow and the Vulcan plow, which are used all over the United States. 

Mr. Bbandeis. I hope you have not forgotten the Avery plow made in Louis- 
ville, Ky., where I come from. 

Mr. Babkley. Yes ; I know that, too. Now, these two plows are sold at differ- 
ent places at different prices, because of the ability of the dealers to make more 
money than others under different circumstances. Now, instead of your proposi- 
tion being true that the public has been injured by the sale of these plows at 
different prices, is it not true that the quality of the plows has improved all the 
time and the public is getting the benefit of it? 

Mr. Bbandeis. Now, they may not fix the price 

Mr. Babkley (interposing). Well, I am not talking about that. In order 
to protect a man who makes corn flakes, Uneeda biscuits, or something of that 
kind, you would have us legislate to bring about the condition we have been 
discussing? 

Mr. Bbandeis. That is entirely aside from what we have been saying. I am 
not undertaking to say that every man who makes plows shall fix and main- 
tain a standard price. Your people evidently did not fix their price. 

Mr. Babkley. No. 

Mr. Bbandeis. Your plow business can go on to the end of time as it Is 
being conducted now. 

Mr. Babkley. Provided the manufacturer does not see fit to change his cus- 
tom after this law went into effect, if it should be passed. 
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Mr. Brandeis. Oh, yes; but your manufacturer apparently did not. It was 
the law three years or so ago that the establishment of standard prices was legal. 
V Mr. Barkley. He may not have known it. 

Mr. Brandeis. I guess the plow manufacturers knew it pretty well. They 
had good lawyers to tell them. They certainly knew their rights. You can 
be perfectly certain that there was not a large manufacturer in this country who 
did not have the question before him as to whether or not he should fix a resale 
price. Some men might think they ought to fix a resale price and others might 
think it would not be wise to do so. A might think he ought to fix the resale 
price and B might not think so, and both A and B might be right, because in some 
businesses it is desirable to fix the price and in other businesses it is not desirable 
to do so. But you and I can not determine what those particular businesses 
are in which it is desirable to fix a resale price. We must leave that to the 
men engaged in various businesses to decide for themselves. If they can make a 
success of it they will make a profit, but if they do not make a success they be- 
come bankrupt by. reason of insufficient profits. Now, take your case and the 
case suggested by the chairman in regard to the plows. I would not require 
any plow manufacturer to fix a price. But if a plow manufacturer undertakes 
to say, ** I am making this plow. It will do me and my business more harm 
to have Mr. Barkley cut the price on these 100 plows than I can make up in 
profits by selling 100 plows. Therefore I say I will not sell Mr. Barkley unless 
he is willing to sell on a basis that will not injure me any more than the sale 
benefits him. Mr. Barkley will know better than I whether it is to his advan- 
tage to purchase plows on the terms I offer him. If I find in my business that 
I have injured myself by making this sale to him, although he gives me a 
profit in the first instance, the consequences of selling to him will be worse to 
me than if I had never sold to him. With all due respect and affection to Mr. 
Barkley I would say, * I can not let you have these plows, Barkley, because it 
will hurt my trade. If you are willing to sell on the same basis as the other 
fellows, you can have them, but if not, I will not let you have them.' " 

The Chairman. Ever since commerce began it has been a struggle to see how 
the producer and consumer can manage to live without letting the middleman 
^et a profit. It seems to me that your bill is for the purpose of compelling the 
middleman to make a profit. 

Mr. Brandeis. No ; it is not for the purpose of compelling anybody to make a 
profit, but simply to insist upon fair play as far as it is consistent with good 
business. 

Mr. Barkley. Let us take a Manhattan shirt, which is ^ special brand of 
shirt and would come within the provisions of this bill. The only two cases 
in which a man is permitted, under this bill, to cut prices is where he has gone 
into bankruptcy or where there has been a fire. 

Mr. Brandeis. Or where he has been otherwise damaged. 

Mr. Barkley. Now, it is customary among merchants all over the country, 
in the spring and fall, to sell at cut prices the stock of goods they have left 
over. In other words, they would rather get the money immediately than pack 
those goods up until the next season. They will take a shirt made to sell at 
$2.50 and sell it at a reduced price of $1.85. If this bill should become a law 
and the manufacturer of the Manhattan shirt should require the retailers to 
sell it at $2.50, although the price cutting would be perfectly legitimate in 
order for the dealer to get in a new stock of goods, he could not do it 

Mr. Brandeis. Well, he would have a right to make or to refuse to make 
such a contract. 

Mr. Barkley. Well, suppose the sale of the Manhattan shirt has been built 
up by its name and then the manufacturer will take advantage of the name 
which has been acquired by this shirt to compel the local merchants to sell it 
at the price he fixes. 

Mr. Brandeis. He does not take any more advantage of the name than any 
lawyer does of his name. If a lawyer gets a reputation as a good lawyer by 
trying numerous cases successfully, he is very apt to raise the price of his 
services as his practice grows, though he may not be any better lawyer in 1915 
than he was in 1905. 

Mr. Barkley. But you would not prohibit a lawyer from reducing a fee 
for the benefit of a poor fellow who happened to be his client. 

Mr. Brandeis. That would be a different case from anything we are con- 
sidering here. 

Mr. Barkley. But you would not say that we should prohibit his cutting 
prices? 
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Mr. Beandeis. Of course not ; the case Is wholly unlike that we are consider- 
ing here. The law of Massachusetts, of New York, of Kentucky, for instance, 
permit contracts to establish standard prices. It is only in their interstate 
business that they are prohibited by reason of the Supreme Court decisions. 

The Chairman. If their attention was called to the inadvertence, maybe 
they would correct it? 

Mr. Brandeis. The Supreijie Court of Washington has recently refused to 
follow the decision of the Supreme Court of the United States. 

The Chairman. Why was it not enforced? 

Mr. Brandeis. By whom? 

The Chairman. The Supreme Court. 

Mr. Brandeis. There is no power to do it. ' 

The Chairman. I do not think the Supreme Court would allow a decision 
rendered through inadvertence to stand very long. 

Mr. Brandeis. They may have their opinion as to what the public policy 
requires, but the body that should finally determine the public policy of the 
country is the National Congress. 

Mr. Talcott. The Sanatogen case was decided only last year. 

Mr. Brandeis. In May, 1912. I think Dr. Miles's case was decided earlier, 
and in that case the court laid down the principle which was afterwards ap- 
plied in the Sanatogen case to patented articles. 

Mr. Talcott. You were speaking this morning about unfair competition. 
You do not think this matter could be taken care of by the Federal Trade 
Commission? 

Mr. Brandeis. I think not, in the ordinary case. I think that in view of the 
decision of the Supreme Court that the Federal Trade Commissioners would say 
say that it was not the intention to change any existing rule. 

The Chairman. The only two classes of people among my constituents who 
seem to have seen the literature of your league and referred it to me 

Mr. Brandeis (interposing). Oh, it is not my league any more than it is 
yours. 

The Chairman. Your literature has been referred to me 

Mr. Brandeis (interposing). Not my literature. I have a very high regard 
for the members of that league — as much as you should have. 

The Chairman. The only people who have seen the literature of your league 
and referred it to me are the jewelers and druggists. 

Mr. Brandeis. Yes. 

The Chairman. I suppose the druggists are Interested in this matter on 
account of the patent medicines? 

Mr. Brandeis. Oh, no; they are interested in it on account of a large number 
of articles which are not drug articles, but which they sell. 

The Chairman. Have you discussed this matter with the patentees of any 
patent medicines? 

Mr. Brandeis. I have not, sir; but I think they are as much interested as 
the others are. 

The Chairman. A good many of those old nostrums have a warm place in 
my heart. I was wondering whether any of them were supporting this bill. 
Do the patent-medicine people want this bill? 

Mr. Brandeis. Some do and some do not, I suppose. The number of people 
who are undertaking to establish standard prices is fairly small. 

Mr. Sims. Is it not a fact that a number of newspapers have a price printed 
on them, and in addition to that they say that if the papers are sold on trains 
they shall be sold at a higher price? 

Mr. Brandeis. Yes. 

Mr. Sims. That would be in violation of the decision of the Supreme Court 
if it was applied. 

Mr. Brandeis. I do not know about that. 

Mr. Sims. But the newspapers and magazines have fixed a definite price at 
which they shall be sold on trains. 

Mr. Brandeis. I understand. 

Mr. Barkley. I am constitutionally and inherently opposed to class legisla- 
tion and legislation in behalf of special interests. 

Mr. Brandeis. I think that is a very good predisposition. 

Mr. Barkley. From the standpoint of fairness and justice and from a gov- 
ernmental standpoint, keeping in view the functions of the Government, is there 
any more justice in authorizing the manufacturer of specially branded articles 
to follow his products down to the consumer, whether the eater or the user. 
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than there would be If you did the same thing with regard to the grower of 
wheat? 

Mr. Bbandbis. Yes; I think there is no difference in principle, but there is 
a great difference in the facts. Wheat is not sold to the consumer in original 
packages, and it is practically only to such articles that the Stevens bill applies. 
If you should ask me whether I think the grower of oranges should have a 
right to say that the oranges from the time they are packed by him until they 
reach the consumer shall be sold only at a given price, he having created a 
trade-mark on Jones's Delights, I will tell you that I think Jones ought to have 
a right to sell his oranges with the condition attached, "This is the price of 
this particular orange — this is the price at which it shall be sold." 

Mr. DoREMus. But you know as a matter of fact that the farmer can not 
fix the price of his products? 

Mr. Brandeis. Not on wheat, but he may fix it on products packed so as to 
be sold as original packages to the consumer. He may pack grapes, apples, 
or pears, or a lot of other things, not peaches, perhaps, they being very perish- 
able, but oranges or lemons. 

The Chairman. In other words, you think it is impracticable and impossible 
to keep down competition with growers* products, whereas it is practicable 
and possible to do it with these other things. 

Mr. Brandeis. No, sir; I think the contrary. 

The Chairman. Well, if it works one way it ought to work the other. You 
are talking against theories, and yet you are the strongest theorist I have 
ever seen. 

Mr. Brandeis. When a packer creates a definite mark by which his oranges 
are known, he should be protected. 

The Chairman. Well, that is putting bits, bridle lines, and cruppers on 
business, and the people are not going to stand for it. 

Mr. Brandeis. Oh, but farmers may create trade-marks just as well as the 
manufacturer creates his trade-marks. There is no reason why they should 
not be protected, but when you have an article which is . not branded and 
w;hich can not be branded, you hava a situation that takes care of itself. 

The Chairman. Because that gives them an advantage that the others can 
not enjoy. 

Mr. Brandeis Everybody, according to his occupation, is subject to natural 
advantages or disadvantages. You are not asked to give anybody an ad- 
vantage. 

The Chairman. They have already got it. 

Mr. Brandeis. I ask you not to take away any so-called advantage which a 
man has. You are not asked to give any privilege ; you are asked not to impose 
on interstate commerce a restriction which is inconsistent with the public 
welfare. 

Mr. EscH. What effect would this bill have on the cost of living? 

Mr. Brandeis. No very immediate effect of any kind. 

Mr. EsoH. Either way? 

Mr. Brandeis. Not much. In the long run it would tend to reduce the cost 
of living, because it encourages free competition. 

Mr. Decker. I can see why the retailer would be in favor of taking off this 
restriction. 

Mr. Brandeis. Yes. 

Mr. Decker. Now, in regard to taking off the restriction as to the quantity 
of goods which may be sold at a given price, suppose one man has to buy on 
time from a wholesaler? 

Mr. Brandeis. Well, the question of time would involve a different price. 
As a matter of fact, they do fix a different price with a discount for cash. 
They do not mean to say that a man who buys on six months' time is going to 
pay as much as the man who pays cash. 

Mr. Decker. Well, suppose you and I both buy from the same man on six 
months* time. 

Mr. Brandeis. Yes. 

Mr. Decker. If we were both of equally good standing we would be supposed 
to get the same price at the same time? 

Mr. Brandeis. Oh, yes. 

Mr. Decker. Now, I might be one of those fellows who, if I get my hands 
on the goods, will not pay for them right away and the man might want to 
charge me a little more to make up for it. 
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\ 
' Mr. BsANDEis. There ought not to be any limitation unless the exercise of 
that right of liberty of contract is doing more harm than good. The case 
which you cite is a perfectly proper case for consideration. The man who 
makes up his mind whether he is going to take advantage of this price making 
will have to make up his mind at the same time whether he will also accept 
the restriction of quantity which goes with it. 

Mr. Decker. Suppose we are convinced that the first part of your bill is 
pretty good, and I am inclined to think it is, but I am against the restriction 
on trade unless it is absolutely necessary. I think you can go a long ways on 
the second restriction. , 

Mr. Bbandeis. Now, if the majority of the committee and Congress should 
think that that provision cohcernlng quantity discounts was not wise. It could 
fitlU pass the other provisions of the bill. But the provision concerning quan- 
tity discounts seems to me very desirable. However, these two provisions are 
separable. 

Mr. Deckeb. I want to ask you another question. There Is no question but 
what some retailers throughout the country, perhaps the majority of them, are 
not making any more than they are entitled to, but It Is a fact, nevertheless, 
that some retailers make an enormous profit. For Instance, take the people 
who sell the Ford au(;omoblles In this town. I expect they have made two or 
three hundred thousand dollars just selling them, and they have sold them at 
the same price that Ford has had them sold everywhere else In the United 
States. 

Mr. Bbandeis. Yes. 

Mr. Decker. Now, while these gentlemen would have been very glad to get a 
larger amount, they have been very well content to push their business by sell- 
ing machines at half the amount. 

Mr. Bbandeis. Perhaps. 

Mr. Decker. Well, I know they would, because anybody would. 

Mr. Brandeis. If they could have had it guaranteed to them. 

Mr. Decker. Well, guaranty or no guaranty. At any rate, it brings out this 
point, that Mr. Barkley has been pressing here: That you can take an article 
in Washington where there Is plenty of sale for it, and, on a $500 price, I think 
the retailer will get $30 profit. That Is a good profit when you are going to sell 
10,000 of them In a year. Out In my little town they have not so much of a 
profit However, the machine sells for Itself. Now, why should not the con- 
sumer In Washington get the benefit of It? 

Mr. Brandeis. The ai^swer to that, Mr. Decker, Is simply this: Mr. Ford 
insists on telling us all the time that he Is not a philanthropist, but that he has 
given $10,000,000 to his people not because of charity but because he expects 
to get business results out of It. Exactly the same thing Is true of his agents. 
Mr. Ford has succeeded in making for his firm $25,000,000 a year because of his 
business judgment, and In the exercise of his judgment he has fixed the price 
of his machine and has fixed the terms upon which 'that machine can be sold. 
He is a business man. There is another business man next to him. Mr. Joy, 
who also has an interest in the automobile business; and the Packard Motor 
Co. does a similar thing. You can go to motor manufacturers In Detroit and 
elsewhere and find that each has a different Idea and exercises his judgment 
in his own way. We must not unnecessarily curb the free exercise of judgment 
by business men. 

The Chairman. I am not familiar with the others, Mr. Brandeis, but Mr. 
Ford has filed a copy of his contract with this committee and he Is entirely 
within his rights. ' He does just exactly as a farmer would In selling a horsa 
He retains title to the property until It Is finally sold and paid for. 

Mr. Brandeis. Yes. Because he is so big a ma^ that he can afford to do It. 

The Chairman. And If any man wants to control the price of his product all 
he has to do Is to retain title to It until It Is all paid for? 

Mr. Brandeis. But the rich man can do It. He has the necessary capital 
and Is not very seriously affected by the existing rule; but the small manu- 
facturer or dealer Is. 

The Chairman. Well, I have seen that done ever since I was 10 years old, 
on trades from $10 up. 

Mr. Brandeis. But It tak& a great deal of money to do that. 

The Chairman. Well, if a man has only a small boat he can only stay near 
the shore. 



Digitized by LjOOQIC 



238 REGULATION OF PRICES. 

Mr. Bbandeis. But the question is whether you should make laws which will 
let him sail farther to sea or continue to help only the big man, who does not 
need help. 

The Chaieman. I think business itself ought to establish most of its laws. 

Mr. Bbandeis. That is exactly what business wants to do. It wants you to 
permit it to establish its own laws. 

The Chairman. I think I told you once before that it is a standing wonder 
to me what the world did for 6,000 years before Congress was established to 
jBx these laws and regulations. 

Mr. Bbandeis. I think that is a very wise suggestion. 

Mr. Sims. Now, what difference does it make to the man who has to buy a 
Ford automobile, so far as the price is concerned, whether he is forced to 
accept it or not? Mr. Ford retains title and places these automobiles for sale 
at large, anywhere and everywhere, with a restriction of the sale price. How 
is the ultimate consumer to be benefited by forcing anybody to retain title? 

Mr. Bbandeis. Not in the least. The result is exactly the same now so far as 
the ultimate consumer is concerned. 

Mr. Deckeb. But if, when Mr. Ford started out to organize that business, 
this law had been as it is now, can you not see the possibility that Ford auto- 
mobiles would have been cheaper than they are now? 

Mr. Bbandeis. I see the possibility that you would never have reached a 
Ford automobile. If this had been the law, and if Mr. Ford— as was the fact — 
had very little money and was not able to carry a large amount of goods, as 
he is to-day able to carry any amount of goods that he wants to, he would have 
been in a position where he could not have established his business because he 
did not have an immense amount of capital, which would have been necessary. 
The law, as declared by the majority of the Supreme Court, is a law that is 
playing into the hands of the big men, because they can go ahead in spite of it. 
You certainly do not wish to crush the little men. 

Mr. Deckeb. Why do you say that he could not extend his business? You 
said this morning that the secret of his great success was that he got on to the 
right thing at the right time — a thing that most everybody needed. Do you not 
suppose that if he had got up that good little machine and sold it to retailers 
and let them compete among themselves, that he would have still reasonably 
prospered and the retailers would have gradually put down the price of the 
machine? Now, everybody admits that there is only one thing that will reduce 
the price of the P^ord automobile, and that is Mr. Ford's own sweet will. 

Mr. Bbandeis. Well, the Ford automobile would never have existed except 
for the extraordinary ability of Mr. Ford to give an extraordinary machine for 
the money — ^a great deal better, it is said, than anybody else had been able to 
give for the same amount of money. Now, the same ability which he exercised 
with respect to the organization of his factory he exercised in the organization 
of his selling force and his selling methods. He concluded that a fixed standard 
price was an essential of his being able to run the business in this large way 
and give the best results to himself and to his customers. 

Mr. Deckeb. And to make that enormous profit I admit it is essential. I 
think it is a good thing for the country. 

Mr. Bbandeis. Yes; I think it is a remarkably good thing that ho can give 
us such a machine for that amount of money. 

The Chaibman. At least he demonstrated his ability to do it without this 
law that you now suggest. 

Mr. Bbandeis. On the contrary, while his business was being built up the 
law was, or was supposed to be, what we are now contending Congress should 
make it. But you are not following my point. Mr. Ford having become a great 
capitalist does not need a large number of retailers. He can create agencies; 
he can provide the necessary capital; but the smaller manufacturers are not 
able to do so. By denying the right to establish standard prices the law injures 
the small manufacturers, the producers, and small retailers. This list of or- 
ganizations all over the country, composed of hundreds of thousands of people, 
who are petitioning Congress to make this change shows that. What I urge 
you to do is to remove the restrictions which the Supreme Court with the 
best of motives imposed, but which results in playing right into the hands of 
the monopolists. It is the small man who needs this legislation. 

Mr. Sims. Did not Mr. Ford become a large capitalist prior to this decision 
of the Supreme Court? 

Mr. Bbandeis. Certainly, and under the old law. 
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Mr. Sims. Now, I have tried very hard to buy a Stacey- Adams shoe in the city 
of Washington, but I could not find one. I was told that it did not allow enough 
profit for a retailer to sell that shoe here, and finally I had to go to Nashville, 
Tenn., a town one-third the size of this town, in order to get a Stacey- Adams 
shoe. I can not get them in the city of Washington, a city of over 300,000 
inhabitants, because they are not willing to sell at the price at which the 
manufacturer forces them to sell. 

Mr. Babkley. Do you not think that is a very rare exception? 

Mr. Sims. I do not know. 

Mr. Barkley. They are still selling the Stacey-Adams shoe and they have 
not declared dividends yet. 

Mr. Sims. And, furthermore, is it not a common practice for manufacturers, 
like Stacey-Adams & Co., to sell only to one retailer in a town so as to prevent 
the demoralization of prices? 

Mr. Brandeis. That is what the Walkover, Douglas, and Regal shoe people 
do. Some of the concerns, like the Regal Shoe Co., have their own stores — a 
chain of some 100 or 150 stores. 

Mr. Sims. I was interested in the retail business at one time to the extent 
of being a part owner, and I know it was a common practice not to sell a 
certain line of goods to anybody except one dealer in a town, in order to prevent 
a demoralization and cutthroat prices. 

Mr. Bbandeis. I will show you how this cutthroat business has worked. 
Here is an instance I heard of the other day in New York. Some of the manu- 
facturers of ladies' dress suits were telling of their experiences, and one 
manufacturer had sold suits to Marshall Field & Co. Marshall Field wrote a 
letter of great indignation, claiming they had sold these goods to another 
dealer in Michigan Avenue at a considerably lowor price. They vowed they 
had not done it, but here were the goods themselves right in the window of 
the Michigan Avenue place offered for sale. It created a great deal of excite- 
ment and Interest at the time. The manufacturer went there himself, found 
his goods,' and then undertook to find out how it was that such a thing had 
happened. It proved that an order had been filled for a concern in Peoria, and 
the Peoria concern instead of keeping the goods had sold them to the Michigan 
Avenue firm. And the manufacturer came very near losing Marshall Field & 
Co.*s trade. He had spent weeks in following up this matter, going to Peoria 
and doing a sort of detective work, trying to find out how his trade was going 
to ruin under this price cutting. 

Now, that is the kind of a thing that the new manufacturer who Is building 
up a trade Is subjected to, and nobody gets any ultimate benefit from it. It is 
merely to satisfy the temporary demand of the price cutter for some illegitimate 
purpose. If you want to consider whose Interests and whose rights are affected 
by this bin just look at the people who want It and the people who do not 
want It. 

Mr. Decker. But where shall we look? 

The Chairman. Look at the letters that they send back to you. 

Mr. Brandeis. I will file with you a list of the national associations, State and 
local associations, representing hundreds of thousands of dealers, retailers, 
wholesalers, and manufacturers, and still others who do not represent any spe- 
cial business but all business, and which have considered this matter and ex- 
pressefl themselves on it. These men know as business men what their interest 
demands. On the other hand, who is opposing the Stevens bill? The men who 
have urged it in Congress are a few department-store men. I have not anything 
to say against the motives of those men, but they say, " This suits us ; we like 
to cut; it helps us to cut." It may help them to cut prices, but it hurts the 
majority of the people. There is not anything that you are called upon to pass 
laws about on which there will not be some difference of opinion. When you 
passed the Sherman law and the Clayton bill you prevented some people from 
continuing to do certain things because It Injured the great majority of the 
people. That Is the situation here. The people who are objecting to this legis- 
lation are a comparatively few large concerns urging you to allow them to con- 
tinue a practice which Is certainly dishonorable according to the standpoint of 
most men. If I sell goods to a man on the understanding that they should not 
be sold at less than a certain price and mark the goods accordingly, he would 
not part with th^ unless he sells them at that price. 

The Chairman. In connection with what you said about department stores 
I want it to go in the record that this committee has not heard from any depart- 
ment stores. • 
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Mr. Bbandeis. The Judiciary Committee has heard from them. 

The Chaibman. This committee is considering the interest of a hundred mil- 
lion people who want competition. 

Mr. Bbandeis. The way to preserve competition is to regulate it. And there 
are no people who are so desirous of fair competition as these hundreds of 
thousands of people who are represented by these various organizations in 
various States of the Union whose names I have here. 

The Chaibman. If you know any way to curtail the latitude of the depart- 
ment stores I think I would be in sympathy with you on that 

Mr. Bbandeis. I do not want to curtail them in any respect except as to those 
practices that are unfair. I think we get the best results by leaving men 
ordinarily to do as they think best, by letting the department stores compete 
with the chain stores, the mail-order houses, and the small rertail stores. But 
when you come across a practice which is unfair and which is ilijurious to a 
large number of people you should put a stop to that practice. 

Mr. Babkley. Do you construe it to be an unfair practice where a man who 
has purchased something from somebody else, and has the title to that article, 
whether it be a bar of soap or a wheat thrasher, to sell it to somebody else as 
long as he makes a fair profit? Is that fair or unfair? 

Mr. Bbandeis. It is very unfair if it is sold on a condition or agreement 
which the dealer then violated 

Mr. Babkley (interposing). Well, I am not asking you about that. The 
American principle is that a man can seU a thing for what he can get for it so 
fong as he makes a fair profit. 

•Mr. Bbandeis. I beg your pardon; that is not the American principle. 

Mr. Babkley. Then what is it? 

Mr. Bbandeis. The American principle is that a man has a right to do any- 
thing he pleases with the article he buys unless he has an agreement with the 
man from whom he bought it that he shall do something else. 

Mr. Babkley. Well, we might differ very radically as to whether the other 
man has the right to require that agreement of him, and it may be a question 
of honor — and it would-be — ^as to the agreement which he made. I know If I 
had such an agreement with a man I would live up to it. But regardless of 
that agreement, is it an unfair practice? 

Mr. Bbandeis. If there is no agreement, either escpressed or implied, then I 
would say that it would not be unfair. 

Mr. Babkley. It would be unfair, however, if he did it for the purpose of 
driving somebody else out of business. 

Mr. Bbandeis. If what you are doing is of a nature which I think Injures me 
and you know that I think it injures me and you know that I would not let 
this article get out of my hands except with the understanding that nothing 
«hall be done which I think will Injure me, then I think it Is unfair, between 
man and man, to disregard my expressed condition or wishes. I do not see how 
anybody could justify such action. The dealer may refuse to enter into the 
agreement with me. He may say, " I do not want your goods on those terms," 
but if my goods go out and I say that these goods are put out upon the market 
with the understanding that they shall not be sold at less than 10 cents a 
package, he will do a dishonorable thing to sell them for less than 10 cents a 
package, in the ordinary dealing between man and man. 

Mr. EscH. Mr. Brandeis, this bill if passed would stabilize prices? 

Mr. Bbandeis. Certain prices. 

Mr. EscH. Now, even without it there have been a great many articles that 
have been put upon the market at stated prices, and those prices have been 
maintained for a great many years. There has been no elasticity in those 
prices; they do not fluctuate at all. Under the interstate-commerce law, as 
you well know, the orders of the commission upon all matters except for the 
payment of money shall last for a period not exceeding two years, the purpose 
of Congress being to permit a readjustment to meet the requirements of the 
order. There would be no such opportunity of readjustment under a stabilized 
price under this bill. 

Mr. Bbandeis. There would not be. 

Mr. EscH. The principle is " once fixed, always fixed." 

Mr. Bbandeis. Well, of course, that can not be true. Take the Kellogg 
Toasted Corn Flakes. They have kept their price but they h^ve increased th^ 
<iuantity 50 per cent. Why did they do it? For the purpose of meeting com- 
petition. It was of value to them to have not only the name Kellogg but to 
have the same price, and they kept the price but gave the people more for 
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their money. As long as you have a competitive business you will have this 
adjustment as a result of competition. If that is not done, we are mistaken al- 
together in trying to preserve competition. I believe thoroughly in the efficacy 
of competition as a price regulator, provided you can regulate conditions so that 
competition will operate freely. Competition will not operate between an indi- 
vidual employee and a great corporation without the Intervention of something 
like a labor union to equalize conditions between the two. There must, therefore, 
be some medium to equalize conditions before there can be competition. But 
when you have conditions favorable to competition we believe that comi)etltlon 
is a safe regulator against excessive prices. Where there Is a monopoly on one 
side you have different conditions, and the Stevens bill provides that monopolies 
should have no right to establish standard prices. But in view of the legisla- 
tion that Congress has adopted, without regard to party, In the Clayton bill, 
It Is safe to assume that competition is a good regulator, properly protected. 
I say that the Stevens bill is nothing more than an amplification and a special 
adaptation to a particular case of the general principles of competition and of 
preserving the liberty of contracts subject to those limitations which competi- 
tion Imposes. 

I am afraid, Mr. Chairman, that I have Imposed too long on the patience of 
this committee. 

The Chaibman. We have enjoyed very much your exceedingly Interesting 
and learned discourse, and before It is printed we hope you will revise, extend, 
and enlarge upon It. 

Mr. Bbandeis. I shall be very glad to do so. 

(List submitted by Mr. Brandeis.) 

The following professional, commercial, and business men's organizations 
are among those which have Indorsed the objects and alms of the Stevens bill : 

American Iron, Steel and Heavy Hardware Association. 

American National Retail Jewelers' Association. 

American Optical Association. 

American Supply and Machinery Manufacturers' Association. 

National Association Furniture Manufacturers. 

National Association of Retail Druggists. 

National Association of Retail Grocers. 

National Association of Stationers and Manufacturers. 

National Cigar Leaf Tobacco Association. 

National Drug Trade Conference. 

National Home Furnishers' Association. 

National Leather and Shoe Finders' Association. 

National Lumber Manufacturers' Association. 

National Retail Hardware Association. 

National Wholesale Druggists' Association. 

National Wholesale Dry Goods' Association. 

Patent and Enameled Leather Manufacturers' Association. 

Photographic Dealers' Association of America. 

Proprietary Association of America. 

Southern Supply and Machinery Dealers' Association. 

Travelers' Protective Association of America (Maryland division). 

United Commercial Travelers' Convention. 

Alalbama State Retail Hardware Association. 

Alabama State Board of Pharmacy. 

California State Retail Grocers' and Merchants* Association. 

California State Retail Hardware Association. 

California State Pharmaceutical Association. 

Colorado State Jewelers' Association. 

Colorado State Retail Grocers' and Merchants' Association. 

Connecticut State Pharmaceutical Association. 

Delaware State Pharmaceutical Association. 

Florida State Pharmaceutical Association. 

Florida State Retail Hardware Association. 

Georgia State Pharmaceutical Association. 

Illinois State Pharmaceutical Association. 

Illinois State Retail Merchants' Association. 

Indiana State Pharmaceutical Association. 

Indiana State Retail Jewelers' Association. 

Iowa State Pharmaceutical Association. 

52641—16 ^16 
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Iowa State Retail Merchants' Association. 

Kansas State Pharmaceutical Association. 

Kentucky State Pharmaceutical Association. 

Louisiana State Pharmaceutical Association. 

Maryland, Delaware and Virginia Peninsular Retail Jewelers' Association. 

Maryland State Pharmaceutical Association. 

Massachusetts State Pharmaceutical Association. 

Michigan State Retail Jewelers' Association. 

Michigan State Pharmaceutical Association. 

Michigan State Wholesale Grocers' Association. 

Michigan State Retail Hardware Association. 

Minnesota State Dealers' Association. 

Minnesota State Retail Grocers' and General Merchants' Association. 

Minnesota State Retail Hardware Association. 

Minnesota State Retail Implement Association. 

Minnesota State Retail Jewelers' Association. 

Minnesota State Optometrists' Association. 

Minnesota State Pharmaceutical Association. 

Mississippi State Retail Hardware Association. 

Missouri State Pharmaceutical Association. 

Missouri State Retail Merchants' Association. 

Montana State Pharmaceutical Association. 

Nebraska State Pharmaceutical Association. 

New Jersey State Retail Jewelers' Association. 

New Jersey State Pharmaceutical Association. 

New York State Hardware and Supply Dealers' Association. 

New York State Pharmaceutical Association. 

New York State Retail Grocers' Association. 

New York State Jewelers' Association. 

New York State Pharmaceutical Conference. 

New York State Wholesale Grocers' Association. 

Grand Forks (North Dakota) Association of Credit Men. 

Business Men's (Hyde Park, Massachusetts) Association. 

Jackson (Michigan) Chamber of Commerce. 

Jacksonville (Illinois) Retail Merchants' Association. 

Junction City (Kansas) Commercial Club. 

Lake View (Chicago, Illinois) Buying Club. 

Larimore (North Dakota) Commercial Club. 

Manitowoc (Wisconsin) Retailers' Association. 

Memphis (Tennessee) Drug Club. 

Minot (North Dakota) Association of CJommerce. 

Montgomery (Alabama) Business Men's League. 

Nashua Board of Trade (New Hampshire). 

Metropolitan (New York City) Association of Retail Druggists. 

New Orleans (Louisiana) Association of Conmaerce. 

Orleans (New Orleans, Louisiana) Parish Pharmaceutical Association. 

Palatka Board of Trade (Florida). 

Philadelphia United Business Men's Association. 

Pueblo (Colorado) Retail Butchers and Grocers' Association. 

Newark Hardware and Supply Association (New Jersey). 

Retailers' Mass Meeting (New York City). 

Photographic (New York City) Dealers' Association. 

New York Stationers' Association. 

Salem (Massachusetts) Board of Trade. 

San Antonio (Texas) Chamber ^of Commerce. 

San Diego (California) Merchants' Association. 

Seattle (Washington) Retail Grocers' Association. 

St. Paul (Minnesota) Retail Druggists' Association. 

St. Paul (Minnesota) Retail Grocers' Association. 

Spokane (Washington) Local Druggists' Association. 

Spokane (Washington) Grocers' Association. 

Tacoma (Washington) Association of Credit Men. 

Mercer County (New Jersey) Retail Druggists. 

Waterloo (Iowa) Commercial Club. 

Waterloo (Wisconsin) Commercial Club and Board of Trade. 

West Side (Chicago, Illinois) Buying Club. 

North Carolina State Pharmaceutical Association. 
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North Dakota State Pharmaceutical Association. 

North Dakota State Retail Jewelers* Ass.ociati(m. 

Ohio State Convention and Style Show. 

Ohio State Hardware Association. 

Ohio State Pharmaceutical Association. 

Ohio State Retail Jewelers' Association. 

Ohio State Retail Grocers* Association. 

Ohio Valley Retail Druggists* Association. 

Oklahoma State Retail Jewelers* Association. 

Oregon State Retail Jewelers* Association. 

Pennsylvania State Retail Jewelers* Association. 

Pennsylvania State Pharmaceutical Association. 

Pennsylvania State Retail Merchants* Association. 

South Dakota State Pharmaceutical Association. 

South Dakota State Retail Merchants' Association. 

Texas State Retail Jewelers' Association. 

Utah State Retail Merchants' Association. 

Virginia State Merchants' Association. 

Virginia State Retail Jewelers' Association. 

Washington State Retail Jewelers* Association. 

Washington State Retail Merchants' Association. 

Washington State Retailers' Association. 

Western (Seattle, Washington) Association of Retail Cigar Dealers. 

West Virginia State Retail Jewelers' Optical Association. 

Wisconsin State Retail Jewelers' Association. 

Wisconsin State Retail Grocers and General Merchants' Association. 

Wisconsin State Pharmaceutical Association. 

Ahllene (Kansas) Business Men's Association. 

Ballard (Seattle, Washington) Retail Grocers* Association. 

Brooklyn Retail Grocers* Association. 

Dellhl (New York) Commercial Club. 

Denver (Colorado) Retail Grocers' Association. 

Iowa (Des Moines) Jewelers* Association. 

Iowa (Des Molned) Association of Optometrists. 

Elmlra (New York) Druggists* Association. 

Family Wine Liquor Dealers* Protective Association (New York City). 

Fond du Lac (Wisconsin) Retail Grocers* Association. 

[Harper's Weekly for Nov. 15, 1913.] 

Cutthroat Pbices — ^The Competition that Kills. 

By Louis D. Brandeis. 

" I can not believe,** said Mr. Justice Holmes, " that In the long run the 
public win profit by this course, permitting knaves to cut reasonable prices for 
mere ulterior purposes of their own, and thus to Impair, If not destroy, the 
production and the sale of articles which It Is assumed to be desirable the 
people should be able to get.** 

Such was the dissent registered by this forward-looking judge when, two 
years ago, the Supreme Court of the United States declared Invalid contracts 
by which a manufacturer of trade-marked goods sought to prevent retailers 
from cutting the price he had established.^ Shortly before the court had held 
that mere possession of a copyright did not give the maker of an article power 
to fix by notice the price at which It should be sold to the consumer.* And 
now the court, by a 5 to 4 decision, has applied the same rule to patented 
articles, thus dealing a third blow at the practice of retailing nationally adver- 
tl^ed goods at a uniform price throughout the country." 

Primitive barter was a contest of wits Instead of an exchange of ascertained 
values. It was, Indeed, an equation of two unknown quantities. 

Trading took Its first great advance when money was adopted as the medium 
of exchange. That removed one-half of the uncertainty Incident to a trade, 
but only one-half. The transaction of buying and selling remained still a con- 
test of wits. The seller still gave as little In value and got as much In money 

1 Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S., 409. 
3 Bobbs Merrill Co. v. Straus, 210 U. S., 339. 
« Bauer v. O'Donnell, 229 U. S., 1. 
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as he could. And the law looked on at the contest, declaring solemnly and 
ominously: "Let the buyer beware." Within ample limits the seller might 
legally lie with impunity, and, almost without limits, he might legally deceive 
by silence. The law gave no redress, because it deemed reliance upon sellers' 
talk unreasonable, and not to discover for one's self the defects in an article 
purchased was ordinarily proof of negligence. A good bargain meant a trans- 
action in which one person got the better of another. Trading in the " good old 
days " imposed upon the seller no obligation either to tell the truth or to give 
value, or to treat all customers alike. But in the last generation trade morals 
have made great strides. New methods essential to doing business on a large 
scale were introduced. They are time-saving and labor-saving and have proved 
also conscience-saving devices. 

The greatest progress in this respect has been made in the retail trade,! and 
the first important step was the introduction of the one-price store. That 
eliminated the constant haggling about prices and the unjust discrimination 
among customers. But it did far more. It tended to secure fair prices, for it 
compelled the dealer to make, deliberately, prices by which he was prepared to 
stand or fall. It involved a publicity of prices which invited a comparison in 
detail with those of competitors, and it subjected all his prices to the criticism 
of all his customers. But while the one-price store marked a great advance, it 
did not bring the full assurance that the seller was giving value. The day's 
price of the article offered was fixed and every customer was treated alike; 
but there was still no adequate guaranty of value, both because there was' ordi- 
narily no recognized standard of quality for the particular article and because 
there was no standard price even for the article of standard quality. 

Under such conditions the purchaser had still to rely for protection on his 
own acumen, or on the character and judgment of the retailer, and the indi- 
vidual producer had little encouragement to establish or to maintain a reputa- 
tion. The unscrupulous or unskillful dealer might be led to abandon his goods 
for cheaper and inferior substitutes. This ever-present danger led to an ever- 
widening use of trade-marks. Thereby the producer secured the reward for 
well doing and the consumer the desired guaranty of quality. Later the sale 
of trade-marked goods at retail in original packages supplied a further assur- 
ance of quality, and also the assurance that the proper quantity was delivered. 
The enactment of the Federal pure-food law and similar State legislation^ 
strengthened these guaranties. 

But the standard of value in retail trade was not fully secured until a 
method was devised by which a uniform retail selling price was established for 
trade-marked articles sold in the original package. In that way widely ex- 
tended use of a trade-marked article, fostered by national advertising, could 
create both a reputation for the article and a common knowledge of its estab- 
lished selling price or value. With the introduction of that device the evolu- 
tion of the modern purchase became complete. The ordinary retail sale — the 
transaction which had once been an equation of two unknown quantities — 
became an equation of two known quantities. Uncertainty in trade is elimi- 
nated by "A dollar and the IngersoU watch " or " Five cents and the Uneeda 
Biscuits." 

THE COUBT'S prohibition. 

Such Is the one-price system to which the United States Supreme Court denied 
Its sanction. The courts of Great Britain had recognized this method of market- 
ing goods as legal. The Supreme Court of Massachusetts had approved It. The 
Supreme Court of California has wholly approved it. The system was Intro- 
duced Into America many years ago, and has become widely extended. To aban- 
don It now would disturb many lines of business and seriously Impair the pros- 
perity of many concerns. 

When the United States Supreme Court denied to makers of copyrighted or 
patented goods the power to fix by notice the prices at which the goods should be 
retailed, the court merely Interpreted the patent and copyright acts and declared 
that they do not confer any such special privilege. But when the court denied 
the validity of contracts for price-maintenance of trade-marked goods, It decided 
a very different matter. It did not rest Its decision upon the Interpretation of a 
statute ; for there is no statute which In terms prohibits price maintenance, or, in- 
deed, deals directly with the subject. It did not refuse to grant a special privi- 
lege to certain manufacturers ; It denied a common right to all producers. Nor 
does the decision of the court proceed upon any fundamental or technical rule 
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of law. Tke decision rests upon general reasoning as to public policy ; and that 
reasoning is largely from analogy. 

THE DEMANDS OF PUBLIC POLICY. 

« 

When a court decides a case upon grounds of public policy, the judges become, 
In effect, legislators. The question then involved is no longer one for lawyers 
only. It seems fitting, therefore, to inquire whether this judicial legislation is 
sound — ^whether the common trade practice of maintaining the price of trade- 
marked articles has been justly condemned. And when making that inquiry we 
may well bear ^n mind this admonition of Sir George Jessel, a very wise English 
judge : 

" If there Is one thing which more than any other public policy requires, it is 
that men of full age and competent understanding shall have the utmost liberty 
of contracting, and that their contracts, when entered into freely and voluntarily, 
shall be held sacred, and shall be enforced by courts of justice. Therefore you 
have this paramount public policy to consider, that you are not lightly to inter- 
fere with this freedom of contract." 

THE C0XJBT*S OBJECTION. 

The Supreme CJourt says that a contract by which a producer binds a retailer 
to maintain the established selling price of his trade-marked product is void, 
because it prevents competition between retailers of the article and restrains 
trade. 

Such a contract does, in a way, limit competition ; but no man is bound to 
compete with himself. And when the same trade-marked article is sold in the 
same market by one dealer at a less price than by another, the producer, in effect, 
competes with himself. To avoid such competition, the producer of a trade- 
marked article often sells it to but a single dealer in a city or town, or he estab- 
lishes an exclusive sales agency. No one has questioned the legal right of an 
Independent producer to create such exclusive outlets for his product. But if 
exclusive selling agencies are legal, why should the individual manufacturer of 
a trade-marked article be prevented from establishing a marketing system under 
which his several agencies for distribution will sell at the same price? There 
Is no difference in substance between an agent who retails the article and a dealer 
who retails it 

For many business concerns the policy of maintaining a standard price for a 
standard article is simple. The village baker readily maintained the quality 
and price of his product by sale and delivery over his own counter. The great 
Standard Oil monopoly maintains quality and price (when it desires so to do) 
by selling throughout the world to the individual customer from its own tank 
wagons ; but for most producers the jobber and the retailer are the necessary 
means of distribution — ^as necessary as the railroad, the express, or the parcel 
post. The Standard Oil Co. can without entering into contracts with dealers 
maintain the price through its dominant power. Shall the law discriminate 
against the lesser concerns, which have not that power, and deny them the legal 
right to contract with dealers to accomplish a like result? For in order to insure 
to the small producer the ability to maintain the price of his product, the law 
must afford him contract protection when he deals through the middleman. 

But the Supreme Court says that a contract which prevents a dealer of trade- 
marked articles from cutting the established selling price restrains trade. In a 
sense every contract restrains trade; for after one has entered into a contract 
he is not as free in trading as he was before he bound himself; but the right 
to bind oneself is essential to trade development. And it is not every contract 
in restraint of trade, but only contracts unreasonably in restraint of trade, which 
are invalid. Whether a contract does unreasonably restrain trade is not to be 
determined by abstract reasoning. Facts only can be safely relied upon to teach 
us whether a trade practice is consistent with the general welfare. And abundant 
experience establishes that the one-price system, which marks so important an 
advance in the ethics of trade, has also greatly increased the efficiency of mer- 
chandising not only for the producer but for the dealer and consumer as well. 

THE PBODUCERS* PLEA. 

If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price ; but when a dealer has to use somebody else's name or brand 
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in order to sell goods, then the owner of that name or brand has an interest 
which should be respected. The\ transaction is essentially one between the two 
principals — the maker and the user. All others are middlemen or agents, for 
the product is not really sold until it has been bought by the consumer. Why 
fihould one middleman have the power to depreciate in the public mind the value 
of the maker's brand and render it unprofitable not only for the maker but for 
other middlemen? Why should one middlemen be allowed to indulge in a practice 
of price cutting, which tends to drive the maker's goods out of the market and 
in the end interferes with people getting the goods at all? 

CUT PBICES — THE ** MIS-LEADEB." 

When a trade-marked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to the particular store by the offer 
of an obviously extraordinary bargain. It is a bait — called by the dealers a 
" leader." But the cut-price article would more appropriately be termed a 
" mis-leader," because ordinarily the very purpose of the cut price is to create a 
false impression. 

The dealer who sells the dollar IngersoU watch for 67 cents necessarily loses 
money in that particular transaction. He has no desire to sell any article on 
which he must lose money. He advertises the sale partly to attract customers 
to his store, but mainly to create in the minds of those customers the false 
impression that other articles in which he deals and which are not of a standard 
or known value will be sold upon like favorable terms. The customer is expected 
to believe that if an IngersoU watch is sold at 33J per cent less than others 
charge for it, a ready-to-wear suit or a gold ring will be sold as cheap. The 
more successful the individual producer of a trade-marked article has been in 
creating for it a recognized value as well as a wide sale, the greater is the 
temptation to the unscrupulous to cut the price. Indeed a cut-price article can 
ordinarily be effective as a "mis-leader" only when both the merits and the 
established selling price are widely known. 

HOW CUT PBICES HURT. 

The evil results of price cutting are far-reaching. It is sometimes urged that 
price cutting of a trade-marked article injures no one ; that the producer is not 
injured, since he received his full price in the original sale to jobber or retailer, 
and indeed may be benefited by increased sales, since lower prices ordinarily 
stimulate trade ; that the retailer can not be harmed, since he has cut the price 
voluntarily to advance his own interests ; that the consumer is surely benefited 
because he gets the article cheaper. But this reasoning is most superficial and 
misleading. 

To sell a dollar IngersoU watch for 67 cents injures both the manufacturer 
and the regular dealer, because it tends to make the public believe that either 
the manufacturer's or the dealer's profits are ordinarily exorbitant ; or, in other 
words, that the watch is not worth a dollar. Such a cut necessarily Impairs the 
reputation of the article and, by impairing reputation, lessens the demand. It 
may even destroy the manufacturer's market. A few conspicuous "cut-price 
sales" in any market will demoralize the trade of the regular dealers in that 
article. The can not sell it at cut prices without losing money. They might 
}ye able to sell a few of the articles at the established price, but they would do so 
at the risk to their own reputations. The cut by others, if known, would create 
the impression on their own customers of having been overcharged. It is better 
policy for the regular dealer to drop the line altogether. On the other hand, 
the demand for the article from the irregular dealer who cuts the price Ls short 
lived. The cut-price article can not long remain his " leader." His use for It 
is sporadic and temporary. One " leader " is soon discarded for another. Then 
the cut-price outlet is closed to the producer, and meanwhile the regular trade 
has been lost. Thus a single prominent price cutter can ruin a market for both 
the producer and the regular retailer. And the loss to the retailer is serious. 

On the other hand, the consumer's gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value 
do benefit — ^unless they have, at the same time, been misled into buying some 
other article at more than its value. But the public generally is the loser; 
and the losses are often permanent. If the price cutting is not stayed, and the 
manufacturer reduces the price to his regular customers in order to enable 
them to retain their market, he is tempted to deteriorate the article in ordar 
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to preserve his own profits. If the manufacturer can not or will not reduce 
his price to the dealer, and the regular retailers abandon the line, the con- 
sumer suffers at least the inconvenience of not being able to buy the article. 

PRICE MAINTENANCE IS NOT PRICE FIXING. 

The independent producer of an article which bears his name or trade-mark — 
be he manufacturer or grower — seeks no special privilege when he makes 
contracts to prevent retailers from cutting his established selling price. The 
producer says in effect : " That which I create, in which I embody my experi- 
ence, to which I give my reputation, is my property. By my own effort I have 
created a product valuable not only to myself, but to the consumer; for I 
have endowed this specific article with qualities which the consumer desires, 
and which the consumer should be able to rely confidently upon receiving when 
he purchases my article in the original package. To be able to buy my article 
with the assurance that it possesses the desired qualities, is quite as much of 
value to the consumer who purchases it, as it is of value to the maker who is 
seeking to find customers for it. It is essential that the consumer should have 
confidence not only in the quality of my product, but in the fairness of the 
price he pays. And to accomplish a proper and adequate distribution of 
product guaranteed both as to quality and price, I must provide by contract 
against the retail price, being cut.'* 

The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be con- 
fused with that of a combination or trust which, controlling the market, 
flbces the price of a staple article. The independent producer is engaged in a 
business open to competition. He establishes his price at his peril — the peril 
that if he sets it»too high, either the consumer will not buy or, if the article is, 
nevertheless, popular, the high profits will invite even more competition. The 
consumer who pays the price established by an Independent producer In a com- 
petitive line of business does so voluntarily ; he pays the price asked, because 
he deems the article worth that price as compared with the cost of other com- 
peting articles. But when a trust fixes, through its monopoly power, the price 
of a staple article In common use, the consumer does not pay the price volun- 
tarily. He pays under compulsion. There being no competitor he must pay 
the price fixed by the trust, or be deprived of the use of the article. 

Price cutting has, naturally, played a prominent part In the history of nearly 
every American Industrial monopoly. 

Commissioner Herbert Knox Smith found, after the elaborate Investigation 
undertaken by the Federal Bureau of Corporations, that — 

" One of the most effective means employed by the Standard Oil Co. to secure 
and maintain the large degree of monopoly which It possesses Is the cut In 
prices to the particular customers or In the particular markets of Its com- 
petitors while maintaining them at a higher level elsewhere.'* 

And Chief Justice White, In delivering the opinion of the United States 
Supreme Court In the Tobacco Trust case, said : 

***** the Intention existed to use the power of the combination as a 
vantage ground to further monopolize the trade In tobacco by means of trade 
conflicts designed to Injure others, either by driving competitors out of the 
business or compelling them to become parties to a comblnatlon-^a purpose 
whose execution was Illustrated by the plug war which ensued and Its results, 
by the snuff war which followed and Its results, and by the conflict which Im-* 
mediately followed the entry of the combination In England and the division 
of the world's business by the two foreign contracts which ensued." 

Therefore recent legislative attempts to stay monopoly commonly Include In 
some form prohibition against the making of cutthroat prices with a view to 
suppressing competition. Such provisions will be found In the bills proposed 
by Senator X.a Follette, Congressman Stanley, and Senator Cummins to sup- 
plement the Sherman antitrust law; and statutes dealing with the subject 
have been enacted In several States. 

President Wilson urged most wisely that Instead of sanctioning and regu- 
lating private monopoly, we should regulate competition. Undoubtedly statutes 
must be enacted to secure adequate and effective regulation; but shall our 
courts prohibit voluntary regulation of competition by those engaged In busi- 
ness? And Is not the one-price system for trade-marked articles a most 
desirable form of regulation? 
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PEICE CUTTING — THE BOAD TO MONOPOLY. 

The competition attained by prohibiting the producer of a trade-marked article 
from maintaining his established price offers nothing substantial. Such com- 
petition is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the public where protection is needed. It is powerless to prevent the 
trust from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization, and a large volume of business, can 
establish its own agencies or sell direct to the consumer, and is in no danger of 
having its business destroyed by price cutting among retailers. But the prohibi- 
tion of price maintenance imposes upon the small and independent producers a 
serious handicap. Some avenue of escape must be sought by them ; and it may 
be found in combination. Independent manufacturers without the capital or 
the volume of business requisite for engaging alone in the retail trade, will be 
apt to combine with existing chains of stores, or to join with other manufac- 
turers similarly situated in establishing new chains of retail stores through 
which to market their products direct to the consumer. The process of exter- 
minating the small independent retailer already hard pressed by capitalistic 
combinations — the mail-order houses, existing chains of stores, and the large 
department stores — would be greatly accelerated by such a movement Already 
the displacement of the small. Independent business man by the huge corpora- 
tion with Its myriad of employees, its absentee ownership, and Its financier con- 
trol, presents a grave danger to our democracy. The social loss Is great ; and 
there Is no economic gain. But the process of capitalizing free Americans Is not 
an Inevitable one. It Is not even In accord with the natural law of business. It 
is largely the result of unwise, man-made, privilege-creating law, which has 
stimulated existing tendencies to Inequality Instead of discouraging them. 
Shall we, under the guise of protecting competition, further foster monopoly by 
creating Inmiunl^y for the price cutters? 

monopoly's ■ EASIEST WAY. 

Americans should be under no Illusions as to the value or effect of price 
cutting. It has been the most potent weapon of monopoly — ^a means of killing 
the small rival to which the great trusts have resorted most frequently. It is 
80 simple, so effectlye. Far-seeing organized capital secures by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain; 
and, selling his birthright for a mess of pottage, becomes himself an Instrument 
of monopoly. 

RESOLUTION IN OPPOSITION TO STEPHEN S-ASHUBST BILL, S. 5004, ADOPTED BY 
BETAIL MEBCHANTS' ASSOCIATION OF BICHMOND, VA., MAY 23, 1916. 

Whereas the Stephens-Ashurst bill, known as Senate bill 5064, has been offered 

for discussion by the association ; 
Whereas this bill is designed to have the retailer's profit set by the manufac- 
turer, without his consent; 
Whereas It can control only Interstate shipments, creating chaos untold; 
, Whereas It Is designed by legislation to protect artificially created value at the 

expense of the public ; 
Whereas the bill is class legislation calculated to materially hurt the retailer 

and the public for the profit of the manufacturer ; 
Whereas the bill does not safeguard the retailer's interest by preventing the 

manufacturer from taking undue advantage ; 
Whereas.no provision obtains which in any way safeguards the interest and the 

right of either the public or the retailer ; 
Whereas the bill offered is class legislation particularly hurtful to the retail 

Interest of the United States : Therefore be It 

Resolved, first, That this association go on record as being emphatically 
opposed to its every provision, and that the State Senators and Representatives 
be sent a copy of this resolution, urging that they not only vote against the 
pernicious provisions of this bill, but exert their influence in every way to 
cause Its defeat: Be It 

Resolved further. That the president of the Richmond association urge the 
president of the State Retail Merchants' Association to notify each allied asso- 
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ciatloQ in this State of the hurtful provisions of this bill, and request that each 
association pass like resolutions protesting against the passage of this bill and 
let it be known to their respective Representative and Senator: That it be 
further 

Resolvedy Each member of ^ny Retail Merchants' Association in the State 
be requested to write his Representative and Senator urging vigorous action 
against this bill. 
. Adopted May 23, 1916. 

A copy; teste. 

W. A. Clakke, Jr., Secretary. 

Rochester, May 29, 1916, 
Hon. William C. Adamson, 

Chairman Committee on Interstate and Foreign Commerce, 

HotLse of Representatives, Washington, D. C. 
My Deab Sib: In the absence of representation at the public hearing which 
we .understand the committee of which you are chairman is holding on the 
Stephens so-called standard-price bill, the Rochester Chamber of Commerce 
respectfully requests you to read this communication into the records of said 
hearing as evidence that this organization is strongly in favor of the enactment 
of the aforementioned bill. 

Our attitude on the Stephens bill resulted from the taking of the inclosed 
referendum among our membership on March 21, 1916. The vote in favor of the 
bill was 4 to 1 against. That it was a representative expression of opinion 
on the matter Is Indicated by the fact that among this organization's member- 
ship of 2,500 are manufacturers, retailers, jobbers, bankers, and professional 
men. From the foregoing it will be seen that not only those directly concerned 
in the bill, namely, the manufacturer, retailer, and the jobber, but the consum- 
ing public, were well represented. 
Yours, very truly, 

Rochester Chamber of Commerce, 
Roland B. Wooward, Secretary. 



Some of the Many Reasons Why the Stephens Bill is a Menace to Trade. 

The Stephens bill, listed as H. R. 9671, having for Its stated purpose "to 
protect the public against dishonest advertising and false pretenses in mer- 
chandising," Is pernicious in the extreme and is a menace not only to the In- 
terests of the consumer, the retailed, and the wholesaler, but also to the manu- 
facturer who does not seek artificial " protection " to enable him to do 
business. 

The bill, without any doubt. Is one of the baldest attempts recorded of a 
small group of misinformed business men to secure class or special legisla- 
tion to legalize practices which the courts have uniformly decided as bad busi- 
ness policy. 

Unlike most all recent Federal legislation which has been aimed to pro- 
tect the consumer and the public from the exactions of business combinations, 
this measure seeks to legalize higher prices for commodities than are now 
being paid, and if enacted into law would greatly add to the already heavy 
burden of the high cost of living. 

The sponsors of this bill do not seem to recognize that the prices of goods 
Include the compensation a retailer or wholesaler receives for the service 
he renders in distributing the goods. If the Government Is to control prices, it 
Is fair to assume that It should also control wages and compensation. 

If the Government is to give the manufacturer the right to regulate the 
profits of the retailer and wholesaler. It should also regulate the profits of the 
manufacturer. 

If the Government Is to protect price maintenance. It should Insist on the 
fairness of the price demanded. Otherwise demands for cost Investigations will 
be numerous and embarrassing. 

Some Specific Objections from Various Standpoints. 

against all law and public policy. 

This bin attempts to legalize practices which our courts have uniformly held 
to be against public welfare, and which the usages of sound commercial policy 
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for centuries clearly proves to be harmful and injurious to fair and wholesome 
relations between manufacturer, wholesaler, retailer, and the consumer. 

Any attempt to dictate at what price a man shall sell goods, once he has paid 
his money for them and they are his property, is repulsive to the whole theory 
of commercial practice and sound jurisprudence. 

This bill would clog our courts with limitless suits and injunction proceed- 
ings against merchants who for various, reasons would be obliged to seek self- 
protection in the conduct of their business. 

The Supreme Court in its interpretations of the Sherman law has uniformly 
leaned toward keeping the channels of competition open. 

The sacredness of contract can not be fairly urged by the Stephens bill where, 
by notice as if it were by contract, the manufacturer can name his own price 
and terms right through to the consumer. 

It is against all honorable practices to permit the manufacturer to change 
his prices at will, even after he has stocked up a dealer, while the dealer has no 
privileges in this regard whatever. 

Our present laws, as construed by the Supreme Court, permit contracts for 
the control of prices between two individuals. No new legislation is required 
to provide reasonable protection. 

The whole bill is probably unconstitutional, but it is much easier to prevent 
its passage than to court endless and expensive litigation hereafter. 

FBOM THE CONSUMEBS' STANDPOINT. 

The consumer " must pay " the price set upon an article by a manufacturer, 
regardless of the ability of one retailer over another, through superior merchan- 
dising efficiency, to sell it to him for less money. 

This bill places the Government in the position of " compelling the consumer " 
to pay any price which a manufacturer may demand for his goods. 

The consumer must pay the prices stipulated by the manufacturer regardless 
of the intrinsic value of the goods. 

It is nowhere provided that the Government protect the consumer as to the 
fairness of the price demanded by the manufacturer. 

This bill would increase the cost of living for the benefit of a few manufac- 
turers afraid of or unable to meet open and fair competition. 

No elasticity in price is provided to equalize the difference in delivering goods 
to different markets (except as the manufacturer dictates for his own purposes 
of exploitation) so that the customer near at hand would be penalized to help 
pay the cost of transporting goods to distant points. 

The bill prohibits wholesalers and retailers from making any allowance of a 
discount, rebate, or commission, grant of any concession, or any other discount 
device whatsoever. There would be no differentiation between cash, credit, or 
installment purchases to the consumer. It would prohibit the use of all induce- 
ments for trade stimulation or advertising. 

AGAINST ALL VALID RIGHTS OF THE BETAILEB. 

This bill provides that the grower, producer, manufacturer, or owner of any 
articles of commerce under trade-mark or special brand may file a statement 
with the Federal Trade Commission, showing trade-mark or special brand, and 
from time to time, as may be " adopted or modified," a schedule of prices to 
dealers at wholesale, to dealers at retail, and to the public. 

The prices shall be uniform to all dealers at wholesale and to all dealers at 
retail. 

It provides that variations in price may be made by the manufacturers based 
on quality, quantity, point of delivery, or manner of settlement. 

(Note. — ^This is permissive. These variations may be made only for whole- 
salers or only for retailers. Dealers may receive concessions for various reasons, 
while the consumer must pay the same prices throughout the country, irre- 
rspective of quantity purchased or terms demanded. Certain districts may be 
discriminated against as to freight, prepayments, and thus is legislative sanction 
sought for the very practices which our courts have declared against public 
policy.) 

The proposed law permits " seasonal disposal sales " twice yearly by retailers 
as provided in the schedule filed with the Federal Trade Commission, provided 
that the articles have first been offered to the manufacturer and a reasonable 
time has been given him to take back the merchandise. 
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Other sales by the retailer are only permitted (a) if he ceases to do busi- 
ness ; (6) if he becomes a bahkrupt ; (c) if he goes into the hand^s of a receiver ; 
(d) if such articles have become damaged, deteriorated, or soiled, provided 
that such articles have first been offered back to the manufacturer, who, 
after reasonable opportunity, shall have refused or neglected to accept such 
offer, the sales may be made at less than the restricted price with prominent 
notice of damage, deterioration, or soiling. It must be made known that 
the reduced price is because the goods are damaged. 

The manufacturer is* given the opportunity of permitting seasonal sales to 
favorite customers; forcing others to return merchandise at their expense. 

The dealer must ask the manufacturer for permission for seasonal sales a 
sufficient time before the date set by the schedule filed in Washington in order 
to give the manufacturer a reasonable time for consideration, so that he may 
be able to inform the dealer thirty days before the date set for the sale. 

These provisions put a premium on poor stock keeping and on bankruptcy. 

Under such provisions sales would be a farce and ineffective of results. 

The retailer would be deprived of ordinary banking accommodations in 
carrying his stock of goods, which no longer would be a liquid asset which 
could be realized on at forced or emergency sale without the consent of a dis- 
tant manufacturer. 

The reasonable opportunity provision of the bill is ah absurdity from the 
standpoint of the dealer. By the time the retailer could receive the manufac- 
turer's consent to a sale the merchandise might become unsalable and have 
to be kept over until the following season, when it probably might be out of 
style or unseasonable and greatly impaired. 

Retailers who have invested their own money ;for goods should not be com- 
pelled by law to spend time and money seeking as a beneficence the consent 
of manufacturers to take back their goods as a preliminary to realizing upon 
them. 

In case of some merchandise In the hands of dealers at some distance from 
manufacturers the freight rates might be as much as the necessary reduction 
to sell the merchandise. 

Retailers who have their own money tied up in a stock of goods and own 
them should not be forced to vacate their present right to do what they like 
with their own. 

What chance has a retailer who has stocked up with goods at one fixed 
price, to be sold at another fixed price, if the manufacturer can, a day or two 
later, by filing a new schedule, sell cheaper to his competitor? 

The retailer would be bound by law as to what he must pay for goods 
and as to what he must sell them for, while the manufacturer is permitted 
to change his prices at will, and make whatever profits seem proper to 
himself. 

The proposed law provides rigid compulsion for the retailer while extending 
unlimited license to the manufacturer. 

The bill pretends to be permissive, but by extensive advertising a manu- 
facturer can create an insistent demand which would force the dealer to handle 
his merchandise in order to satisfy the calls of his customers. 

The retailer is to be reduced to a mere automaton for the convenience of 
manufacturers who want to get the highest possible price for goods regardless 
of quality. 

THE WHOLESALES A MERE ZEBO. 

This bill, providing that the manufacturer can make stipulated prices to 
wholesaler, retailer, and consumer, means that the first mentioned has the 
obligation of a purchaser with the limitations of an agent. 

His margin for profit can be arbitrarily cut down below actual cost of service 
by any manufacturer wishing to deal direct, and the wholesaler automatically 
eliminated. 

Thrift, energy, personality, training, initiative, and service, attributes of 
independent merchants and jobbers, will be superseded. The wholesaler and 
retailer would become mere attendants to the manufacturer with all the 
responsibilities of independent merchants but without the privileges that 
should go with that position. 

HOW THOSE AT FIBST BENEFITED WILL LATEB STJFFEB. 

If the Stephens bill is passed it will not be long before retailers every- 
where in self-defense will have to refuse to handle trade-marked and branded 
goods in order to stay in business. 
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The retailer must make a definite profit on his turnover or come to positive 
failure. 

If his trade-marked goods are not a liquid asset, he can not afford to carry 
a sufficient stock to meet transient sales and will stock up with unbranded 
goods which can be bought and sold on their merits. 

Manufacturers are finding it more difficult to get dealers to stock up with their 
goods on the strength of demand to be created by general medium advertising, 
and if this bill is passed those who attempt to take advantage of its provisions 
will, in the long run, be practically ignored by wide-awake dealers who realize 
that, in handling these goods, they are digging their own commercial graves. 

The passage of this bill will stimulate the manufacture and sale of substitutes 
for every protected article. 

Dealers realize that they must meet the demands of their customers at fair 
prices and with price Inducement as an attraction or lose trade, regardless of 
the wishes and desires of any group of manufacturers. 

For every manufacturer who seeks artificial protection there are a thousand 
dealers to handle the goods. For every manufacturer who thinks he needs 
artificial protection there are a hundred willing to do business under open com- 
petitive conditions. 

STJMMABY AND CONCLUSION. 

At the present time the patent and the trade-mark are the only legalized mo- 
nopolies and are limited in time to 17 years, whereas under the Stephens bill it 
would give unlimited monopoly particularly as to duration. 

It attempts to secure Government sanction for making people pay more 
for articles than they are worth. 

It is an established fact that branded merchandise can be duplicated without 
a brand at less cost. The bill, through its protection of manufacturers would 
increase the manufacture of branded goods and thus would the consumers have 
to pay a great deal more for their merchandise. 

It attempts to establish a drastic monopoly for the manufacture of branded 
merchandise who seeks protection under the bill regardless of all other factors 
in trade or commerce. 

The provisions against agreements, combinations, and understandings between 
manufacturers will be Just as ineffective as are the attempts to prevent the rail- 
roads getting together on tariffs and will lead to endless litigation injurious to 
all business. 

This bill is entitled " To protect the public against dishonest advertising and 
false pretenses in merchandising," but the most careful scrutiny of the bill fails 
to reveal a single word or an idea touching on dishonest advertising or false 
pretenses. It might more properly be entitled "A bill to legalize arbitrary price 
making, restrict open competition, establish monopoly, and provide Government 
protection of the same." 

WHBBE there's THE WILL THEKE'S A WAY. 

Do you realize there is a loophole in the Stephens-Ashurst price-maintenance 
bill which would permit manufacturers of trade-marked -merchandise to favor 
certain retailers in the way of cut-price sales? 

Have the supporters of this bill told you these facts, or have they asked your 
support for this bill on the assertion that it will do away with cut-price com- 
petition? 

Study the attached advertisement, used less than three years ago, and you 
will see that when it is to the interest of the manufacturer to favor one store 
the manufacturer is not above such practices. You will also see that M. J. 
Whitall, one of the proponents of the Stephens-Ashurst bill, was instrumental 
in creating the very condition to which he and the other proponents of the bill 
object. 

This cut-price announcement in the busiest rug month for the stores, by this 
one big store specially privileged by the price-maintaining manufacturer, was 
followed by other stores in the vicinity which were supposed to have been pro- 
tected against price cutting by contracts that they held with the manufacturer, 
cutting their prices to hold their trade in face of such favoritism and in spite 
of their agreements. 

Had such a law as proposed in Ahis Stephens-Ashurst bill been in effect then, 
these other stores would have been compelled by law to maintain the standard 



Digitized by VjOOQ IC 



EEGULATION OF PRICES. 253 

prices, while the favored store could have walked off with the rug trade of New 
York City. 

If a manufacturer who, in an open market, is attempting to maintain prices 
permits such discrimination and brings about such a condition as prevailed in 
October, 1913, in the rug business, is it not evident that with the Government, 
the public, and the retailer bearing the burden of maintaining prices he would 
be more disposed to encourage such a situation than If price maintenance, as at 
present, could be effected only by his own fair dealing with all retailers on the 
8ame footing? 

When a manufacturer has shown, as this manufacturer has shown, that he 
has the will to favor one store above others he will find the way. There are 
plenty of ways in the Stephens-Ashurst bill for a manufacturer to favor one 
retailer and discriminate against the many. Will you be the one or the many? 

If you are Interested in keeping American business free from the useless bur- 
den of vicious class legislation write the National Trade Association, 18 East 
Forty-first Street, New York City. It is time for business men to stand together 
for the right to run their own business without the menace of further shackling 
legislation. 



[From Women's Wear.] 

FBANKLIN SIMON & CO. AGAINST STEPHENS BILL — ^FIFTH A'S^NTJE SPECIALTY HOUSE 
OPPOSES PBICE MAINTENANCE AS INEQUITABLE AND UNFAIR. 

Franklin Simon & Co., New York, this week have taken a public stand in 
opposition to price maintenance by legislation as embodied In the Stephens- 
Ashurst measure which Is now before Congress. They have joined the National 
Trade Association and henceforth will be active In the campaign which is being 
waged by that body in opposition to this bill. 

Mr. Simon, when seen on this question, said that after considerable thought 
he Is finally convinced that such legislation would be a detriment to merchants, 
the majority of the manufacturers, and the general public. He Is fully cog- 
nizant of the fact, he said, that the manufacturer is entitled to some considera- 
tion, but a bill which is so sweeping as this one could result in nothing but harm 
for the stores and the people they serve. 

" Those who favor the bill point out that the ingenuity of the manufacturer 
should be protected, but they do not seem to take into consideration the fact 
that the merchant has some ingenuity which should also be protected," Mr. 
Simon said. 

" I believe in the right of a merchant and a manufacturer to contract to 
maintain prices, but when such power as this bll) would give the manufacturer 
is attempted I believe it should be strongly opposed. At best, this bill eventu- 
ally would make the retailer nothing but a manufacturers' agent, would put a 
premium on Inefficiency, and do away with individuality In storekeeplng. 

" The provisions to protect the retailer are Insufficient and would destroy the 
present methods of merchandising. The manufacturer in this bill has the 
right to charge retailers what he sees fit for his merchandise, but compels the 
retailers, on the other hand, to sell at a uniform price. 

** The bin would control the merchants* profit and give the manufacturers, 
who seek It, the right to charge the consuming public whatever they want. 
The retailer Ijas always been the intermediary between the manufacturer and 
the public In the matter of prices, and should continue as such." 

SAKS & CO. OPPOSE THE STEPHENS-ASHUBST BILL — CALL PRICE MAINTENANCE MEAS- 
URE " DETRIMENTAL TO INTERESTS OF BOTH PUBLIC AND MERCHANTS." 

The National Trade Association, formed to oppose the enactment of the 
Stephens-Ashurst price-maintenance bill and kindred legislation, which its 
members believe inimical to the business interests of the country, has an- 
nounced that Saks & Co., New York, are among the new members enlisted 
within the last few days. Franklin Simon & Co., one of the largest specialty 
shops in New York, took membership a few days' ago, as announced. The 
National Trade Association has received the following letter from the Saks 
firm: 
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New Yobk, May 12, 1916. 
National Tsade Association, New York City, 

Gentlemen : We beg to inclose herewith our check for one year's dues to the 
National Trade Association. We take this opportunity of reiterating our 
opinion that the passage of the Stephens bill would be detrimental to the inter- 
ests of both the public and the merchants. 

We are strongly opposed to any legislation that would force the merchants 
to raise prices to the consumer, as by this sort of legislation very few are bene- 
fited and the public pays the bill. ' 
We beg to remain, very truly, yours; 

, Saks & Co., 

H. A. Saks, Secretary. 

Peice Fbeedom — ^An Abqument Against the Stevens Bill. 

[By Percy S. Straus, of R. H. Macy & Co., New York, before the Retail Merchants' 
Division of the Providence Chamber of Commerce, Not. 1, 1915.] 

I am going to speak of price freedom, in contradistinction to Mr. IngersoU, 
who, I believe, is going to speak on price maintenance — ^which means price re- 
striction. I have chosen that name because the question, of which the two sides 
are represented by the two subjects mentioned, is broadly economic and pos- 
sibly social. It transcends the interests of individual manufacturers and in- 
dividual distributors. It finds its origin in the roots of commerce ; arid as it is 
decided so will the tree of commerce prosper or suffer from a blight, not a 
blight that will kill, but one that will mar the beauty of the foliage. 

AS THE COURTS HAVE BULED. 

To understand price freedom requires a comprehension of what those who 
stand for price maintenance are trying to accomplish. The courts in this coun- 
try have upheld the right of contract as between individuals, even in regard 
to the stipulation of resale prices. They have not permitted a contract between 
the manufacturer and jobber to bind a retailer. They have not permitted the 
control of resale price by the publication of such price without specific contract. 

This is very definitely proven in the decisions in the so-called "book cases." 
The subterfuge of trying to control prices by affixing a declaration to the book, 
stipulating the price at which it must be sold, was declared ineffective. This 
attempt on the part of the booksellers, which was defeated by the courts, went 
so far as even to try to control the retail price of bibles by methods of this kind. 

PATENT LAW CONSTRUCTION. 

The right of the manufacturer to stipulate the resale price of his product 
was first claimed as to patents. The term " right to vend " was construed to 
mean vend and revend. From the middle nineties until 1913 some of the State 
courts and the lower Federal courts took this point of view. For many years 
the cases thus decided were not appealed to the Supreme CJourt. When, how- 
ever, they did reach the higher tribunal, the decisions of the lower courts were 
reversed. The patent law was construed to permit no privilege to control resale 
price. 

The first attempt to assert a similar right under the copyright law was made 
in 1901, when the book publishers established the so-called net price system. 
They tried to enforce it in the courts in 1904. The litigation thus started 
lasted until 1913, and was finally decided by the Supreme Court adversely to 
the price-maintenance theory. 

UNDER TRADE-MARK LAW. 

The claims for similar rights under the trade-mark law were decided ad- 
versely by the courts in certain patent-medicine cases based on the decisions 
of the Supreme Court in the copyright cases. 

Neither while these cases were in litigation nor previous to that time had 
there been any period during which manufacturers had been able to enforce 
their claim to the right to resale-price maintenance, either under the copyright 
or the trade-mark laws. For approximately 15 years, however, ending in 
1913, the owners of patents had enforced this right through decisions of the 
lower courts. 
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These, briefly, are the facts that show the legal aspects of the question. I 
am not a lawyer and I trust that there are none present, as, I fear, my expla- 
nation of tangled legal matters would hardly satisfy their analytical minds. 

THE EFFORT FOB LEGISLATION. 

It will be seen that so far as court decisions can settle an economic question 
this one is beyond argument. It was passed on from each point of view, and 
all laws bearing on it were interpreted by the highest courts. It is now being 
agitated Again. This time, despairing of persuading the courts to take their 
point of view, the proponents of the price-maintenance theory are having re- 
course to Congress,' hoping to persuade it to pass legislation that will nuULty 
the court decisions. 

The appeal to Congress has for the past two sessions taken the form of the 
so-called Stevens bill. At the next session it will have to appear in a new 
guise, as Mr. Stevens is no longer a Member of Congress. 

A FAIB QUESTION. 

Does it not seem reasonable to insist that any effort to change by legislation 
a principle of law so repeatedly backed by court decisions should establish 
two points — (1) That existing interpretation of the law is against public 
interest; (2) that a proposed plan offers ground for expectation that it will 
protect the public interest better than the existing interpretation of the law? 

Is the existing interpretation of the law against public policy? Public policy* 
I take it, means the interest of the greatest number. 

OUR METHOD AND GERMANY'S. 

Great Britain and the United States have taken radically opposite views of 
public policy in this connection to those taken by Germany. In Great Britain,, 
and especially in the United States, the interest ofr the consumer has been 
considered paramount, both in court decisions and in the expressions of the 
Sherman law and the Clayton law. In all cases, freedom of competition, in 
supply and in price has been construed as the best means of safeguarding the 
interests of the people. 

In Germany, however, monopoly has been fostered by the law and has been 
regulated by it. The German system, called the "cartel system," permits 
the control of resale prices by cartels or trusts, but they, in turn, must sub- 
mit the prices at which they sell to the supervision of a Government com- 
mission. By this means, as they control the profits of the distributors, their 
profits are in turn controlled by the Government. 

These commercial policies as outlined are as radically opposed to one an- 
other as the governmental systems of the countries. I take it to be beyond 
the need of verbal proof that the interest of the consumer lies in that policy 
which puts the commodities he wants into his hands with the smallest incre- . 
ment in price above the cost of production. 

PRICE COMPETITION AND QUALITY. 

The present freedom in price establishment leads distributors at wholesale 
and at retail to compete freely with one another. Competitors may be divided 
into three categories: Competition in quality, competition in service, and com- 
petition In price. As the distributor, as such, has no control over the source 
of manufacture, his competing with others In price can In no way affect the 
quality of branded articles. The maker receives the price at which he decides 
to sell. Nothing that happens thereafter that tends to lower the price at 
which the customer obtains the merchandise need Influence quality. The effect 
of price on that is restricted to the price obtained by the manufacturer. There- 
fore, competition In quality as between manufacturers is not in any way related 
to price freedom. If price freedom carried )vlth It as a corollary quality re- 
duction, public policy would certainly be violated by existing Interpretation of 
the law. 

As to competition In service and price between distributors, the keener It 
becomes the better will the Interest of the many be conserved. The balance 
between good service and low price is the ideal toward which distribution 
will strive when freedom from all fallacies is achieved. The courts have 
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granted this freedom from the fallacy of price maintenance; to attain equal 
liberty in other directions must be the study of chambers such as yours. 

THE SMALL BETAILEB'S APPEAL. 

One of the mistaken views that must be overcome is that all distributors 
carrying the same merchandise, let us say Ingersoll watches, must compete in 
price with one another. The small neighborhood merchant who caters to a 
restricted area now feels that he must compete in price with the highly 
organized stores in the large cities. Let him make his appeal in seryice and 
quality to his restricted patronage. He can no more compete in price than 
can the large store in service with the patrons near to the small merchant. 

This theory of the competition only among equals In all three modes of 
competition will lead to greater prosperity for the small merchant, though 
possibly to smaller sales. It will also prevent the merchant doing business on 
a large scale from Increasing his expense by attempting to provide service 
which can only be properly given In the Intimate relation which exists between 
the small merchant and his near-by patrons. 

THE MANUFACTUKEB'S INTEREST. 

In considering the Interest of the many the manufacturer of branded articles 
must not be forgotten. What Is to his best Interest? In the first place, let us 
not forget that In entering the production of branded merchandise he did It 
with full knowledge that he had to face competition without the sheltering 
wing of legalized price maintenance. That Is an Important point to bear In 
mind. He was a free agent In choosing his occupation ; he Is one In pursuing It. 

Those who are loudest In their pleas for new privileges are those who have 
prospered most In the atmosphere of freedom from that taint. They are 
demanding from Congress what the courts have declared to be against public 
interest, and they are doing so with proof, In their own prosperity, that the 
present Interpretation of the law Is not against their Interest. Therefore their 
legitimate Interests are not violated by present Interpretation of the law. 

LAW WOULD SHACKLE ABILITY. 

Finally, we must consider the rights and Interests of the small dealers, the 
retail druggists, stationers, booksellers, etc. Would they be benefited by such 
legislation sufiiclently to set aside the Interests of the consumer? 

If the law be considered a vehicle for overcoming the advantage of superior 
organizing powers and keener merchandise ability, of advantageous location 
and financial acumen, they may claim the right to be jtieard, even In opposition 
to the vast majority. But when that time comes we must resign ourselves to 
the abolition of all competition. To be forbidden by laws the opportunity to 
demonstrate the ability to excel In any of the features j.ust mentioned would 
. -deprive distributors of the means of natural growth and would result In the 
•establishment of the status quo. Those who are efficient large distributors 
now would always be large, and the efficient little fellow would always remain 
small. The executive head of Sears, Roebuck & Co. told me that he knows 
of no better way of Increasing their business than by passing the Stevens bllL 

A FIELD FOB EACH, t 

Gentlemen, the small merchant has been misled Into thinking that stifilng 
price competition will benefit him. If, Instead of believing that, he will study 
his field of patronage and his own limitations, he will find the means of 
prospering in spite of the competition of the big fellow and will In time be a 
big fellow himself. The field of the department store and of the mall-order 
house Is restricted, just as Is that of the small merchant. Let each one till 
his own field. 

Now, If the existing Interpretation of the law Is not against the Interest of 
the consumer and the distributor and opposed only to a claim of special right 
of the manufacturer of branded articles, we can, I take It, assume that it is 
not against public Interest. 

Does the proposed plan offer ground for expectation that it will protect 
the public Interest better than the existing Interpretation of the law even if 
that Is not against public Interest? 
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WHAT THE BILL PBOVIDES. 

To answer the question let us analyze the bill : 

It provides that In any contract for the sale of articles of commerce to any 
dealer, wholesale or retail, by any producer under trade-mark or special 
brand, It shall be lawful whenever the contract constitutes a transaction of 
commerce among the several States, to prescribe the sole uniform price at 
which each article covered by such contract may be resold, provided : A, that 
such vendor shall not have any monopoly or control of the market for articles 
belonging to the same general class of merchandise, or be a party to any 
agreement or combination In regard to the price at which the article be sold 
either to dealers or to the public; and, B, provided that a notice be affixed 
to each article or package stating the price prescribed by the vendor as the 
uniform price of sale of such article to the public ; and, O, provided that the 
vendor file In the Bureau of Corporations his trade-mark or special brand 
and a schedule setting forth the uniform price of sale to wholesale and to 
retail dealers and to the public, and pay a fee of $10. The price In all cases 
to be one of such prices to wholesale and to retail dealers and no discrimina- 
tion shall be allowed by the granting of a discount for any cause, or a special 
concession or allowance, or by the payment of any rebate or conunlsslon or 
by any other device; and, D, that any article may be sold by a dealer at 
a price other than the uniform price In case of bankruptcy, receivership, 
or retirement, provided the manufacturer has refused to buy It back at the 
price paid for it or In case the article or package has become damaged, de- 
teriorated, or soiled, and the manufacturer has refused to buy It back. 

The permission Is absolute with three exceptions: First, In case the manu- 
facturer has a monopoly or control of the market; second. In case of agree- 
ment with other manufacturers as to price ; and, third, In case of bankruptcy 
or damage to the article, the manufacturer having refused to buy It back. 
The manufacturer may not discriminate In price as between wholesalers or as 
between retailers^ and the retailers as between consumers. In other words, 
cash discounts and quantity prices are prohibited. 

CLAIMS OF bill's BACKERS. 

Before entering upon a discussion of the bill let me read to you what those 
who are most actively backing the bill, namely, the American Fair Trade 
League, have to say about It. A letter of theirs reads : 

" The Stevens bill makes a clean-cut issue between the smaller retailers and 
the big sensational trading corporations; it Is solely Intended to prevent the 
use of standard articles — of established worth and stable value — that the con- 
sumer calls for by name, as "bait" to lure and deceive the public and to 
Injure and destroy smaller competitors; the Issue Is the same as that decided 
by the Supreme Court In the suit brought by the Government against the 
Standard Oil and Tobacco Trusts, wherein the chief basis of complaint was 
that these companies crowded out their smaller competitors by price c\ittlng. 
While the Supreme Court upheld the contention of the Government and dls-' 
solved both corporations, the Stevens bill Is designed to prevent such cam- 
paigns before the small dealer Is actually eliminated. Instead of punishing the 
offender afterwards." 

ETFOBT TO CREATE ANTAGONISM. 

This extract Is taken from a letter addressed to all Congressmen and Sena- 
tors with a view to influencing their votes. Naturally, they would put their 
strongest arguments to the front, and what are the arguments? 

In the first place, it attempts to create an antagonism where no antagonism 
should exist. There Is no clear-cut Issue between the smaller retailer and 
"the big sensational trading corporations." As I have mentioned before, each 
has his own field. , 

unfair to BIG INSTITUTIONS. 

In the second place, this letter that I have quoted states that the Stevens bill 
" is solely intended to prevent the use of standard articles— as • bait ' to lure and 
deceive — ^to Injure and destroy." 

52641—16 ^17 
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This hardly seems to be a proper characterization of those distributing organi- 
zations that have been most successful in building up large and successful organi- 
zations. Is Sears-Roebuck, a national institution, to be so characterized? Do 
Marshall Field & CJo. deserve to be called lurers and deceivers? In. all humility 
I say, gentlemen, is Macy*s rightly so vilified? I should like to call the attention 
of the American Fair Trade League to the fact that no matter how sensational 
may be the advertisements of the distributors, as compared to those of manu- 
facturers in the magazines, they are as the Sunday-school joke to the cabaret 
witticism. Our claims to the attention of the consuming public are modest in 
the extreme as compared to hyperbolic screeches of manufacturers of motor cars, 
breakfast foods, and others who are on the rolls of the American Fair Trade 

A FALSE COMPABISON. 

' The letter goes on to say that the issue presented by the Stevens bill is the 
same as that decided by the Supreme CJourt in the suit brought by the Government 
against the Standard Oil and Tobacco Trusts. The falseaess of such a statement 
is obvious. The Standard Oil CJo. was accused of establishing low prices in dis- 
tricts where it has competition and high prices in districts where it had success- 
fully fought competition. I am sure that Mr. Ingersoll will not pretend that any 
of " the big sensational trading corporations ** attempt to differentiate between 
their patrons In reference to their geographical location, as did the Standard Oil 
and Tobacco Trusts. 

To tell the truth, the big sensational trading coriwrations — ^that means you 
and me — are almost unanimous in their opposition to the Stevens bill, for the 
reason that they believe it will create, not trusts necessarily but corporations 
with great power for harm, owing to the exotic growth they may attain through 
the protecting parapet that the Stevens bill will create. 

The letter further cites with approval the fact that the Supreme Court dis- 
solved both the Standard Oil and Tobacco Trusts. It fails to state, however, 
that the Book Trust, which tried to do what the Stevens bill now asks permission 
to do, was dissolved by mutual consent before the Supreme Court had a chance to 
take action against it. 

I have tried to point out to you by reading this extract from a letter of the 
American Fair Trade League the strongest points which the friends of the 
Stevens bill can find with which to tempt Congressmen to vote for It. Do you 
think that they prove an evil that Justifies a remedy by congressional action? 

SPECIAL PBIVILBGES PBOVIDED. 

Let us proceed now to analyze the bill. In the first place, the burden of proof 
of monopoly or combination will be up to no one. The manufacturer need not 
prove himself free from those taints; no penalty is specified In case he avail 
himself of the privileges of the law and still be a monopolist ^or member of a 
combination. Thus by merely paying $10 and filing a list of "prices, a manu- 
facturer will be able to put himself in a class of privileged persons above the 
common law. He will obtain privileges not granted to patentees or authors, 
although he will have offered no quid pro quo. He will be able to obtain them 
not for 17 years, the life of a patent or copyright, but forever. 

And what has he done to Justify his asking for these privileges refused to 
other men. He has confeY-red thclionor of his name or trade-mark on some 
article of commerce, and he has advertised it as worthy of patronage. He has 
done all this for his own profit* He has conferred no benefit on the public 
greater than that of any other manufacturer, but he has had the presumption 
to ask and beg and implore Congress to give him this special right. And I trust 
that Congress will be sufficiently wise to withstand the insidious attack. And, 
gentleman, it is Insidious, well planned, and done on a scale which Indicates a 
full treasury. The American Fair Trade League boasts that It has already 
pledged 150 Congressmen to vote for this measure. 

Its path lias been smooth because the voices that have been raised against 
the scheme have been weak and scattered. They have not been backed by a 
campaign fund that can maintain a continuous flow of letters to the legislators. 
Are we going to permit such a reversal of commercial practice to be foisted on 
us merely because we are apathetic? 

W0X7LD MAKE THEM IMPEEGNABLE. 

You may ask why the American Fair Trade League has been able to carry on 
so expensive a campaign. The answer is near at hand. Out of 17 ofiicers 
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and directors 12 are»officers of or associated with corporations that have for 
years advertised branded articles. By thq passage of the Stevens bill or similar 
legislation they will be able to intrench themselves so strongly behind their 
trade-marks that it will be more and more difficult, if not impossible, for any 
other manufacturer to build up a trade-mark in a similar line. Their anxiety 
for more business and greater profits is not reprehensible in itself, but when 
it leads them to ask for Government aid to assist them in their business a 
halt should be called. 

PUTS PSEMrUM ON BANKBX7PTCY. 

To continue our analysis of the bill: The right to sell below the stipulated 
price is limited to cases of retirement or bankruptcy or damage, after the manu- 
facturer has refused to buy back the merchandise. ' If a dealer has a stock of 
restricted price merchandise and needs money, even if he be solvent, he can 
not realize cash. He can not advertise at attractive prices, but he can go into 
the hands of a receiver. Then he can realize from either the manufacturer 
or by forced sale. Is it stretching the truth to say that such a law puts a 
premium on bankruptcy? 

You all know how well-nigh impossible it is to accurately gauge requirements 
of merchandise. If all of us could buy just the quantities we needed there would 
be no necessity for end-of -season sales or clearances. In case of the passage 
of the Stevens bill, if we buy restricted price merchandise, find ourselves over- 
stocked with It, do not want to be bankrupts ; if we are good stockkeepers and 
the merchandise is not damaged or soiled, we will have one of two paths to 
follow; either we must put it on our shelves and tie up our needed capital or 
we must damage the merchandise. Then if the manufacturer does not want 
to take it back, we may sell it at a reduced price. 

In other words, under conditions which every merchant must face many times 
a year, the Stevens bill would put a premium either on poor stockkeeping, poor 
mercantile practice or absolute unethical conduct Do we want to be faced 
by these alternatives? 

UNIFORM PBICE FALLACY. 

Finally, the Stevens bill would prevent merchants buying articles manufac- 
tured under its provisions from enjoying two most useful commercial devices, 
the cash discount and the quantity price. This provision for bigger profits to 
the manufacturer, under the guise of legal prohibitions, is unique in its viola- 
tion of the fundamental economic theories. Even the Interstate Commerce 
Ck)mmission recognized the propriety of a differential between a carload and 
broken-lot rates. But the economists and statesmen who have drafted the 
Stevens bill, with their eyes solely on the balance sheet of the manufacturers, 
refuse to recognize the justice of a smaller price for larger quantities. 

I need not dwell on this feature to merchants. Nor is it necessary to more 
than call attention to the fact that for the first time, I believe, in the history of 
conunerce it has been considered wise to try to write into the law that time 
is not an element in commerce which can be calculated in dollars and cents. 
No more cash discounts. He who pays in 10 days and he who pays in 60 or 90 
days must pay the same price. CJould any two provisions more plainly demon- 
strate the attempt to unite the cupidity of the manufacturer with the jealousy 
of the small merchant of little capital toward his more successful competitor 
in order to present a united front to Congress? 

MUST CAEEY RESTRICTED. ARTICLES. 

The price maintainers will say in reply to my criticism of the Stevens bill 
that no one is compelled to buy merchandise If he objects to the limitations 
imposed by manufacturers who have elected to come in under its provisions. 
Is this according to the facts? These manufacturers are the large adver- 
tisers. They claim to create a demand for their product by advertising. And 
they certainly succeed. We, as distributors, can not ignore an insistent demand 
for any worthy product. If we do not carry Ingersoll watches or Gillette 
razors, those of our patrons who want them will go to those stores that do. 
We, as merchants, can not afford to lose trade in that way, and we will be 
forced to carry the restricted articles. 

If this bill is passed, we would have to submit to the evils just enumerated. 
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MANUFACTURER IS INCONSISTENT. • 

The manuf iactnrer tinder the Stevens bill would use the methods of publicity 
which our civilization has prepared for his use, and would have to abide by 
fbe established practices of the magazines, although they are not backed by a 
iDDg series of court decisions. To care for the demand created by this ad- 
vertising he wants to make use of the established methods of distribution. 
But he does not want to abide by the practices established for many years 
by those who distribute, although they are supported by a long series of court 
decisions. 

UNFAIR TO CERTAIN LOCALITIES. 

One of the fallacies accepted by those who support the Stevens bill is that 
Ihe entire country is one market. If the same price must be made to all whole- 
salers and a*nother uniform price to all retailers throughout the country, and 
the price at retail Is to be the same throughout the country, the following 
i^tuation will develop : 

It is accepted that the cost of conducting business is greater in the West 
and on the Pacific coast than it is in the East. The greater part of manufactur- 
ing is done in the East. The western merchant will have to pay the same price 
as the easterner, will have to pay a far greater freight rate, and, in spite of 
greater expense in other details of business management, will have to sell at the 
same price. Either the eastern merchants will make too large a profit or 
the westerner too sm^U a one; or, in case the manufacturer pays the freight 
&» both cases, he will be making a small profit on his western business and 
making up for it by charging the eastern merchants more than he otherwise 
would have to. 

Does not this indicate the fallacy of making hard and fast rules regulating 
the entire country in a matter so variable as mercantile profits? Even so 
staple a product as oil of the same brand sold by the same corporation can 
aot be kept at the same price from Maine to California. This country is too 
large to be classified as one market without violating both economic and com- 
mercial principles. 

NO DANGER OF RETAIL MONOPOLY. 

It has been said that price freedom, by driving the spiall store out of busi- 
ness, will lead to monopoly for the large distributor. This has not happened 
Coring all the years of price freedom. The small store has prospered in propor- 
tion to its efficiency. In fact, some say that the dawn of the greater day for 
the specialty store is here and the twilight of the heyday of the department 
store. In any case, in New York the specialty stores have increased in number 
and sales by competing with department stores where they were on an equal 
footing and ignoring that competition they could not meet. The smaller stores 
tftroughout the country where they have followed that lead have succeeded. • 

On the other hand, the history of the large store within the last few 
3«ars will show a very large proportion having been driven out of business. 
This would seem to indicate that lack of efficiency, be it in large or small 
«iterprises, leads to failure. Monopoly can not attach itself to a person who 
does not control the source of supply of the merchandise he is accused of 
monopolizing. The only possible monopolist in IngersoU watches would be 
the IngersoU Co. Not one or all of us merchants could monopolize IngersoU 
"vatches as long as we did not control their manufacture. 

A H^HAZARD SCHEME. 

If, as time goes on, it should be deemed advisable by others than a small 
«roup of manufacturers that distribution should be controlled, well considered 
methods must be adopted. Haphazard schemes, such as the Stevens bill, 
which by a few ill-constructed provisions would affect the entire commerce of 
Hbe country, can not be called well considered. Such a radical action as this 
would require the best thought of the country before its adoption. If we 
eome to the control of distribution, it appears no more than Just that manu- 
jBlrcture should be likewise supervised. If the manufacturer can make good 
lis claim to the need, for the good of commerce, to regulate the price at which 
His product must be sold, the path of wisdom would seem to indicate that such 
fower should be carefully safeguarded. 
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Untrammeled, it would be dangerous In the hands of any man, no matter 
how wise. Therefore, if the manufacturer be given the power to regulate 
resale prices, some higher authority must step in and regulate the price at 
which he is to sell to the distributor. This would be the German system I 
mentioned before, whereby the privilege to dictate prices is given to manu- 
facturers provided they submit to regulation by a Government commission. 
By that system, if a manufacturer elects to regulate the profits of those who 
buy ahd sell his products he would have to submit to the regulation of his 
profits by a Government commission. To attempt to regulate industry in this 
country by such methods would be distasteful to our ideas and institutions. 
But I submit to you, would it not be more equitable than to permit the regula- 
tion of one man's profits by others who have no financial interest in his busi- 
ness, and are free to make unlimited profits themselves? 

ONLY FEW WOULD BENEFIT. 

Gentlemen, we must consider the* importance and far-reaching effect of such 
legislation as the Stevens bill. It would affect the consumer alarmingly, it 
would affect the distributor, it would affect the manufacturer. Its ultimate 
results can only be guessed at. It would violate the principles on which the 
prosperity of the country has been established. It would give a new trend to 
its economic thought. It would shackle commerce. It would be legislation 
in the Interest of a small class. Its ultimate conclusion would lead to re- 
adjustments in our commercial and economic practices on a basis of class 
legislation that is antagonistic to the spirit of our institutions. 

And, gentlemen, for whose good? To whose advantage? I believe I am 
within the strict limits of demonstrable facts when I say that the advantage 
would be only to a small group of manufacturers whose names may be rea4 
in the advertising columns of any magazine, and to the owners of those maga- 
zines. All other groups of the community would suffer to a greater or less 
extent to pay for the profit of those two groups. Should afny legislation for 
privilege be so restricted in its application, and should any matter of such 
large importance slide into the law with its full import appreciated by se 
parrow a circle? 



The Evils or the Stevens Phice Maintenance Bill. 

BY MB. F. H. BIKE, PBESIDENT, THE BEKE-KUMLEB CO., DAYTON, OHIO. 

[Address before the annual convention of the National Retail Dry Gtoods Association, Hotd 
Biltmore, New York, Feb. 18, 1916.] 

One of the questions that received the attention of CJongress at its last ses- 
sion, and one which has already been presented to it for consideration at the 
present time, is that of price maintenance. 

Legislation such as is proposed in the Stevens bill, as introduced last year, 
would give the manufacturer permission to name the price at which his par- 
ticular branded or trade-marked product could be sold, and the price thus 
named by the manufacturer must be maintained in its retail distribution sup- 
ported by Federal edict 

Around this question there has waged a bitter war. Unfortunately, the 
general public and even the daily papers have taken little interest in this much 
involved problem, for it is a question which is affected by many considerations 
and must be analyzed, before properly solved, from many angles. For this 
reason, people have little information and seem to care less about a questlom 
that Is vital to them all. Also, unfortunately, those favoring legislation of the 
character proposed by the Stevens bill, have been almost entirely those whose 
private Interests would be tremendously benefited by It, and the opposition, Ia 
turn, have been those whose selfish Interest would seem at least to be best 
served by freedom from any such legislation. 

The Fair Trade League, which has been most active and Insistent In Its 
campaign of education and appeal for the enactment of the Stevens bill, is 
almost wholly made up of the manufacturers of identified merchandise and the 
publishers of magazines carrying their advertising, both of whose Interest is 
most manifest. 
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The National Retail Dry Goods Association has been the active force in 
opposition, and its membership is largely the department stores, against whom 
the chief indictment has been made as price cutters, and against whom the most 
serious charge of selfishness and piracy has been registered. The lines have 
been sharply drawn, and again, unfortunately, in almost all discussions of the 
subject, personal prejudice and interest have led to exaggerations and accusa- 
tions that are really in no sense argument, and are born of self-interest and 
circumscribed vision. 

We, as merchants and members of the National Retail Dry Goods Association, 
are interested in this subject, not that it threatens in any sense our existence 
or even our prospect of prosperity, but it does affect distribution in general, 
which is our problem. It does put into the hands of one class, the manufac- 
turer, powers which easily become arbitrary, and which could and would be 
used against the good of the merchant and against the ultimate welfare of the 
general public. , 

The question, however, is purely an economic one and must be considered not 
in the light of what is best for one class as against another, but as to what is 
just and right, and what in the final analysis is best for the public interest. 

I am a -department-store officer. I believe in the department-store game. I 
have absolute confidence in the value and the place of the department store in 
retail distribution, and in the service it has rendered and is rendering to the 
community. I have tried, however, in my attitude toward this question, to set 
aside considerations which might affect me in my business for profit and have 
attempted to be infiuenced in forming my judgment only by those arguments 
whose conclusion seeks the benefit of the great body of the people. 

Price maintenance, as affecting the public good, is at once a question of dis- 
tribution, both as affecting its cost and the protection afforded the consumer. 
Department-store men and merchants g^ieraUy in all discussions of this sub- 
ject have been accused of bringing the cost of distribution to an abnormally 
high level and to "a place where the percentage of cost of doing business is too 
great a burden and must be lowered. This is an accusation to which we, as 
department-store men and retailers generally, must give very careful attention, 
and in no sense is the subject of price maintenance more important than in its 
relation to this great problem. It must be acknowledged that competition in 
the degree of service rendered to customers and the fact that tliey have become 
educated and accustomed to these items of service, together with the effort to 
, make shoppers comfortable amid attractive surroundings, has brought the 
average cost of retail distribution to so high a level that retailers themselves 
should take the initiative, in an endeavor to maintain it at its present level at 
least, if not to decrease it. Conservation is, as it should be, the watchword for 
all our national resources, and if there are elements of waste in present-day 
methods of retail distribution, they should be corrected by retailers theinselves, 
and this should be done before it is necessary for Federal investigation or legis- 
lation to enforce the remedy. 

Legislation such as is proposed by the Stevens bill is wrong, because it nec- 
essarily adds to the cost of distribution. There can be no dicussion of price 
maintenance without the consideration of advertising. Identified merchandise 
is without a market except by liberal, continuing, and expensive advertising, 
and in this advertising there is an element of cost completely outside of pro- 
ductive costs and in addition to ordinary selling costs of articles which they 
meet in so-called competition. This additional advertising cost is, in an amount 
and to a proportion, equal only to the imagination and the pocketbook of the 
proprietor of the particular merchandise advertised, and the cost must absolutely 
be borne by the ultimate consumer. The legislation proposed in no way limits 
the amount to be spent in advertising, nor does it provide for any supervision 
of this advertising. The proponent of the Stevens bill complains very bitterly 
of the damage done by so-called predatory price-cutting, and of that so fre- 
quently designated by the term " cutthroat competition," his damage, it is 
claimed, being borne immediately by the producer and indirectly by the con- 
sumer. But who is to complain of the arbitrary power such legislation would 
give to the manufacturer, and what protection is afforded the consumer against 
the price as well as the exaggeration and even falsehood contained in the claims 
for many widely advertised, trade-marked articles which, through the force of 
the advertising, have reached a large demand and consumption on the part of 
the public? 

The claim, of course, is made that there is a guarantee of quality and a 
responsibility to the consumer by the producer of the identified article that 
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fully compensates for the price. This claim, however, is not true, as Is shown 
by the following reasons : A long experience in retail merchandizing with ample 
opportimity for demonstrating the fact over and over again, has proven that the 
public has been and is being better served, both as to quality and price, in the 
purchase of unidentified merchandise rather than in the purchase of trade- 
marked and branded articles. 

As one merchandise man of wide experience has expressed it : " There is no 
article on the market to-day that can be classed as a nationally advertised or 
trade-marked one where it is not possible for the consumer to buy an equal 
quantity of equal quality at a less price or a larger quantity of an equal 
quality at the same price in an article that is not nationally advertised or trade- 
marked." 

If these statements are true in actual experience and susceptible of proof, 
then it seems to be demonstrated that the cost of advertising is an additional 
burden which must be borne by the consumer. 

In proof of this contention that advertising expense can in no sense be con- 
sidered a production cost, and in reality it is not, is the fact that great mail- 
order businesses like Sears, Roebuck & Co. and Montgomery Ward & CJo. have 
been largely built by giving manufacturers great orders for exactly the same 
merchandise they produce under their advertised brands or trade-marks, but 
which are supplied to the mail-order houses without any mark or means of 
identification at a very greatly reduced price. 

The elimination of the advertising expense and the consideration of only real 
production costs enables the manufacturer to make the greatly reduced price. 

This fact also supports our contention that brands or trade-marks are assumed 
With the deliberate intention of taking the article thus marked out of com- 
petition and of taking a long and often exorbitant profit. 

It has also been claimed by those advocating price maintenance — and this 
claim comes chiefly from the publishing interests — that the additional cost of 
advertising is " absorbed in the economies it creates " ; but again this claim is 
not justified because advertising costs can never be considered a production 
cost, and only production costs can be absorbed in economies affected either by 
increased turnover or more efficient methods of production. 

There is, of course, no necessity compelling the public to purchase identified 
merchandise except the compelling and appealing force of effective advertising. 
The fact, however, that advertising is a compielling force needs not to l^ 
visualized by the drama " It pays to advertise," but is more substantially 
demonstrated by the fact that national advertisers spend more than $500,000,000 
annually exploiting their products. Their ability to make this vast expenditure 
is proof that even without protection from the Government this method of 
creating a demand and disposing of merchandise is profitable and effective. 

Supported by protecting Federal legislation, please consider to what extent this 
already tremendous outlay would increase. Take into consideration the tempta- 
tions such protection would offer for the formation of pools and so-called 
"gentlemen's agreements." It takes no wild stretch of the Imagination to 
picture greater abuses and Injustice under such a law than those that are recog- 
nized and complained of to-day. 

It Is argued that Identified merchandise, except that produced under patent 
rights granted by the Government, Is sold under competitive conditions. 

As far as my own observation goes, and from my own study of this question, 
this position has been taken chiefly by those advocating price maintenance 
from an academic standpoint and whose judgment Is formed theoretically. Those 
of us whose opinion Is based on an actual, every-day experience in the sale of 
merchandise know that this is not true. If it were true that Identified mer- 
chandise (always excepting patented products) was sold under true competitive 
conditions, there would no problem for discussion, for very shortly true com- 
petition would eliminate all trade-marked and branded articles which suffer 
on account of price cutting. For It is true, and has been proven, that where 
identified articles possess particular and unusual merit In quality or service 
no amount of price cutting can Interfere with their sale. Sales In spite of 
constant price cutting constantly Increase, and you will not find the manu- 
facturers or producers of such merchandise either concerned about or advocating 
the passage of legislation such as Is proposed by the Stevens bill. The giving of 
merchandise a particular mark of identification and the advertising of this 
special brand or trade mark can only be done with the object of taking the article 
out of competitive conditions and putting it in a class by Itself. In every case 
where price cutting Injures the sale of an Identified article you will find that the 
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identification, supported by the advertising, createis the market, and as soon 
as the advertising is withdrawn the sales diminish and dwindle and the article 
disappears from the market. 

This applies to a large proportion of identified merchandise, and to that per- 
centage to which it does not apply l^^lation permitting Federal support for 
price maintenance is neither attractive nor necessary. 

In this connection I should like to call your attention to a portion of a very 
strong and thoughtful editorial appearing in the Journal of (Commerce and Ck)m- 
merclal Bulletin of New York entitled " Unfair competition." I wish I might 
repeat the whole editorial, but its length forbids. The editor says : " No way 
has been found for maintaining uniform or standard prices for anything in 
retail trade, and it is of extremely doubtful practicability, even admitting it to 
be desirable. But it is certainly not desirable. It would take the life out of 
competition in trade if it could be made general. It has been attempted only in 
case of certain special articles which are produced exclusively by some par- 
ticular concern; but is there any principle, legal or moral, which gives such a 
concern the right to control the price after it has left the hands of the pro- 
ducer and been paid for? Can competition be prevented in dealing with these 
special products, because they may come from one source and be identified by 
some sort of label? Is there any legitimate reason why it should be prevented? 
Recent developments in business have by no means invalidated the principle of 
competition, which is of the utmost value to producers, to traders, and to consum- 
ers. It furnishes an essential motive for economy and efficiency in production, 
for improvement in quality and increase in quantity of goods that are in demand, 
and for enterprise and ener^ in providing and distributing them. It may need 
to be regulated or restrained where it is used by the strong to oppress the weak 
or to drive rivals out of business or where it is made to work injury to business 
or to the community ; but this is mainly a question of morals and what is called 
• business ethics,' of practices which may be honorable or may be unscrupulous 
and worthy of condenmation." 

Such is the view of the editor of one of our great commercial dailies, and the 
Judgment of a student of economics which is not warped or twisted by any 
personal interest. 

There are other inequalities and inconsistencies that must be apparent should 
such legislation be enacted. The manufacturer \a given the privilege of naming 
the price at which this particular merchandise is sold. This price must be 
maintained under the strong arm of the protection of the Federal Government 
The manufacturer of the special merchandise is thus protected and is assured 
of his profit; but who is to say that the price is fair, considering all elements 
of cost, and that the advertising appropriation is reasonable? Again, who is 
to say that the price the manufacturer makes to the jobber or retailer is just 
and allows a fair margin of profit in the distribution of this article? Who is to 
judge of the fairness of the regulations a manufacturer may promulgate in con- 
nection with his protected price? An example of exactly how unfair it would 
be is the attempt certain manufacturers already have made to establish a uni- 
form retail price over the whole country, allowing to jobl)ers differentials to 
cover the difference in freight according to their location and distance from the 
source of supply. This works an injustice on the jobber in that it limits his 
territory and takes away his inalienable right to build up his business. 

Legislation of the Stevens's bill sort is paternalism pure and simple, and a 
paternalism that protects only one-third of the parties in interest and neglects 
that portion greatest in numbers and most in need of protection. 

Manufacturers and business men generally have, in the past few years, been 
loud in their blame of Congress and legislation for many of their troubles, and 
the plaint has gone up all over the land, " Oh, if only CJongress and the State 
l^^latures would adjourn for an indefinite time and give us a chance to attend 
to our own business ! " 

With the prevalence and sincerity of such a complaint, it is strange that even 
a proportion of manufacturers should invoke Federal legislation in support of 
a contention that is so involved and seek an enactment that not only would 
be difficult of enforcement, but the provisions of which are contrary to the pres- 
ent interpretation of existing Federal and State law. I have and will refrain 
from any attempt to consider this subject in its legal phases, except to empha- 
size the statement just made and to call your attention to the following fact, 
which is proven in history. 

The attitude of the Supreme CJourt of the United States has changed on a 
number of important and vital questions that have, through a period of years, 
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continued to come to it for judgment This changing attitude of the court has 
invariabiy reflected the changed degree of information and education and con- 
science on the part of the people tiiemselves. In other words, public opinion 
has preceded the judgment of our courts rather than followed it Our inter- 
pretation of justice has never come down, but has come up through the people, 
and the knowledge gained by their actual experience. To any otie interested 
in the legal aspects of this question and the decisions of the courts in this and 
other countries, I would refer them to the very comprehensive " Statement of 
the Law," prepared to accompany th^ report of the minority opposed to 
legalized price maintenance in the report of the committee recently submitted 
to the directors of the Chamber of Commerce of the United States of America. 

Price maintenance was until the past few years recognized as right by the 
courts, but more recently the courts have denied the manufacturer the right 
to enforce the price he has designated and have consistently recognized the 
rights of the merchant who buys to sell again to sell at his own figure. In 
other words, the courts recognize inherent jnroperty rights. 

The advocates of price maintenance have advanced the theory that the mer- 
chant who purchases identified merchandise for resale is only the agent of 
the manufacturer for distribution; that the mark of identification, the name 
and address of the producer, the demand created by the publicity, the implied 
guaranty of quality and condition of sale create a good will, the title to which 
does not pass from the manufacturer when the goods are sold to jobber or 
retailer, and the title to this good will remaining in the manufacturer, makes the 
jobber and retailer only his, the producer's, distributing agent ; but this theory or 
contention can scarcely hold when it is remembered that the value of this " good 
will " is absolutely measured and its cost and worth apprised and added to the 
price at which the goods are sold to the distributors. 

What we buy and pay for is ours, and can be disposed of as we will under 
rights inherent in the Constitution and supported by economic uskge and 
precedent. 

Another argument made to support the contention for the passage of the 
Stevens bill is that such legislation would provide " adequate inducement " to 
inventors to produce new goods. Answering this, it should be noted that in- 
ventions produced under patent and sold with distinguishing mark are always 
articles outside of competition, and should possess a degree of uniqueness that 
would make price protection unnecessary. It that were not true, there could be 
no inducement to any capable but impecunious inventor to produce new goods 
when he would realize that under legalized price maintenance his invention 
must bear the expense of national advertising before it can find a market The 
ambition to fill a real need or supply an unaccustomed comfort is always 
incentive enough for the production of new articles, and when they meet either 
of these requirements neither legislation nor lack of it can prevent them from 
dnding a wide and profitable distribution. 

Another assumption that is made by the advocates of the Stevens bill is that 
price cutting is always done with an ulterior motive ; that prices of brands and 
trade-marks are cut to give the idea that everything else sold in the store is sold 
at the same reductions, whereas, in fact, other articles are sold at an outra- 
geously high price to make up for the low prices named on the special articles. 
This accusation is made and repeated over and over again. Undoubtedly there 
is a small percentage of merchants who have cut established prices with this 
intent, but they are a very small proportion. Prices are cut by merchants of 
repute for the same reason that the producer advertises his products. 

The manufacturer is seeking to create a demand and good will for his 
especial article. The merchant cuts a price, not to mislead the public into 
believing that everything in his establishment is sold below its value but with 
the sole idea of bringing people to his store. People, their interest, their knowl- 
edge of the excellence of its service, and their good will, are the chief asset 
of a store ; and just as white space is bought in daily papers, so are prices cut 
on both identified and unidentified merchandise. 

The price is cut primarily to attract people to have the opportunity to demon- 
strate the variety, kind, and value of the merchandise carried and the variety, 
kind, and value of the service rendered. The United States Cigar Co., in 
deciding on the desirability of a location for one of their retail stores, puts a 
man on the street in front of the place considered with a counting device 
accurately to count the number of people passing during a day and certain 
periods of the day. The value of the location and the amount of rent is deter- 
mined by the result of that count. Could there be any more reasonable reason 
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for a merchant's making price concession, done for the same reason and on 
the same basis that advertising space is bought in the daily papers, namely, to 
bring people to his store? 

No one can or will deny that there are frauds and abuses in retail distribu- 
tion, but these never can or never, will be abolished by legislation. This 
acknowledgment and our denial that legislation like the Stephens bill is the 
proper solution put it squarely up to use to offer some proper remedy. I see 
the remedy in the following statements of fact and a suggestion for real en- 
deavor by the merchants themselves. 

First. Distribution must be made at a profit. Predatory price cutting and 
cutthroat and senseless competition dig their own grave, and this fact offers 
protection to producer, distributor, and consumer. 

Second. There never was the degree of information as to the value and real 
worth of merchandise as that possessed by the public to-day. Values in branded 
and unbranded goods are quickly and continuously recognized, and just as 
quickly are exaggerations and falsehood detected in the advertising claims of 
special articles and the merchandise discredited and repudiated. This truth 
must make price cutting with ulterior motives very unprofitable. 

My suggestion is as follows: It was through advertising that producers 
created the demand for their particular product. It was in the development of 
this idea and this method of selling that conditions have arisen with certain 
manufacturers which make them feel that their interest and the interest of 
the public would best be served by legalized price maintenance. We have tried 
to demonstrate the folly and inexpediency of such legislation. But in adver- 
tising and its purification lies the remedy for any and all the evils, and addi- 
tional strength to all the good in retail distribution. Let manufacturers and 
merchants cooperate with and become part of the great movement represented 
by the Associated Advertising Clubs of the World. Let each community have 
Its vigilance committee with paid executive with sufficient backing in finance 
and moral backbone and courage to carry out the principles and requirements 
already set down and those which experience will add, and the problem Is 
solved: 

In conclusion I wish to protest against and rebuke with all the power I 
possess, and I call on all honest merchants to protest against and rebuke with 
me, the present vogue of insinuation, criticism, and disparagement of depart- 
ment stores and their methods. Nothing was ever more unjust than the story 
given large and sensational publicity that the wages paid in department stores 
were the chief contributory cause to the delinquency of women. Careful In- 
vestigations, conducted by trained social workers, proved that story false. Just 
as careful Investigation will prove to a large degree the other criticism unjust. 
I challenge any other branch of commercial activity to show as high Ideals In 
the conduct of Its business, both In relation to the employees as regards welfare 
and reward, and to the general public as regards all elements of service, namely, 
price, quality, and conditions surrounding the sale, as the department stores. 
That this is true reflects not so much to the credit and Initiative of the mer- 
chants themselves as It reflects the present-day conscience, education, and Ideals 
of the general public Itself. The department store, 'filling the final function in 
the great business of supplying the wants of the people, namely, that of retail 
distribution, comes closest to them, and of necessity must meet their ideals of 
service and justice or fall. 

Price Maintenance. 

by f. w. taussig, habvard university. 

I shall confine my discussion of the topic assigned for this meeting to the 
practice among manufacturers of prescribing the price at which their products 
shall be sold by retail dealers. Attempts have also been made to fix In similar 
ways the prices at which wholesalers (jobbers) shall sell to the retailers. But 
stipulations of this latter kind are more easily evaded than those binding the 
retailers; and they seem to be less frequent. In any case they present essen- 
tially the same questions of principle, and hence call for no separate discussion. 
And It is the endeavor to fix retail price that chiefly arouses the concern of the 
community and is supposed to call for legislation. 

Obviously the questions hereby presented are different from those of the 
trust problem. It is not a combination of manufacturers or of middlemen that 
we have to consider, or an agreement by a group among them to fix the prices 
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at which they shall sell an article or set of articles. Each manufacturer is 
supposed to deal independently with his customers, merely fixing the prices at 
which they in turn shall sell. He continues to compete with other manufac- 
turers producing the same thing or similar things. If the prescription of the 
prices at which the retailers shall sell has any effect on the amount received 
by the manfuacturer or on his profits, this is an indirect and perhaps incidental 
consequence, quite different from the direct effect which would come from 
raising or stiffening through combination the prices obtained from the whole- 
salers or retailers. If there is restraint of trade in the legal sense, the restraint 
is of a different sort from that of the ordinary contract or combination. If 
there are consequences which the economist finds objectionable, they are differ- 
ent from those wrought by the trusts. 

We may begin by endeavoring to analyze and understand the phenomenon, to 
see how it comes about. In this task of analysis, we shall follow two distinct 
lines of explanation. The first of these relates to the variations of demand and 
the structure of demand schedules — topics with which economic theory is accus- 
tomed to deal. The second relates to the working in practice of the traditional 
machinery of distribution through middlemen. The first we may call psycho- 
logical ; the second we may call marketing. 

First, then, as to demand schedules and their bearing on the problem in hand. 
This endeavor to prevent retailers from pushing their sales is anomalous. It 
seems to run counter to general pr<H)ositions which are universally accepted in 
economic theorizing. If there is one thing which is laid down in all the books, 
it is that a decline in price leads to an increase in the quantity demanded and 
sold. The demiand schedule, we are taught, always shows an increase of 
demand with a lowering of price. Yet the endeavor to keep up retail prices 
would seem to be based on a contrary supposition. Let me explain. In all 
this price-fixing system, the price received by the manufacturer himself is in no 
way restricted or even directly affected. His own price to the trade remains 
no less and no more. It is only the resale price that is sought to be controlled. 
Now, the manufacturer's immediate interest, and, indeed, his only interest, 
would seem to be in his own receipts. So long as he settles the price which 
comes to him, why should he concern himself with the terms of further sale by 
Jobber or retailer? Nay, his interest would seem to be that these middlemen, 
and especially the retailers, should sell as cheaply as possible, and advertise as 
much as possible their cheap sales. The decline in retail price leads to increase 
in the quantfty sold — ^this is our familiar theorem. So far as the manufacturer 
himself is concerned there is no decline in price ; he sells to the trade at his own 
price — a price more or less established and Independent of retail dickering. If 
the shopkeepers push the sales of his wares, stimulate demand by cutting down 
the **Spread " between his price and the price to consumers, why should not he, 
as well as the consumers, accept the situation with satisfaction? Ordinarily, 
it need not be said ; this is the manufacturer's attitude. He sells to the trade at 
whatever prices he can get, and does not trouble himself about the further 
proceedings of jobbers and retailers 

It will be replied at once that the manufacturers whose case is here under 
consideration are not engaged in the ordinary ways of production and sale. 
They turn out articles not of the usual sort, but " identified " articles, things 
which are earmarked by brand, trade-mark, patent, distinctive name, almost 
always things which have been widely advertised. The articles are of the most 
various kinds — ^watches and safety razors, garters and shoes and underwear, 
whiskies and " proprietary *' drugs, books, and typewriters — ^but all " identified." 
The number and the proportion of articles thus earmarked seem to be increas- 
ing ; apparently the drift is toward merchandising in this way. Now, as regards 
the identified articles, the maker's attitude is different from that of the ordi- 
nary manufacturer. The retailer is to be restrained from trying to stimulate 
their sales by reducing the retail profit and the retail price. The question re- 
curs. Why should the manufacturer wish to restrain him? 

The answer — not the whole of the answer, but so much as relates to the 
psychology of demand — Is to be found in the fact that the demand schedule 
does not follow the usual course, or, at all events, may not follow it. There is 
at least the possibility of an exception to the supposedly universal law. It is 
not universally true that a decline in the price of a commodity leads to the buy- 
ing of more of it. The experienced business man's perception of this fact goes 
far to explain his aversion to retailer's price cutting. He does not formulate 
the matter in the terms which we economists use and, indeed, does not often 
formulate it in any explicit way, but he knows that there is trouble here. 
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The tsrpical case, and for the present purpose the instructive case, in which 
lowered price does not lead to increased demand, is that of articles of pres- 
tige. If diamonds were to hecome very plentiful and very cheap it is prohable 
that people would buy not more of them than now but less. The brilliant 
stones would no longer gratify the love of ostentation, the emulative dispsi- 
tion ; they would no longer suggest a handsome income or yield that inner satis- 
faction which comes, by association of ideas, from the possession of the rare 
and the precious. Their value would rest mainly on their usefulness in the arts 
and would be kept within narrow limits by the competition of substitutes. The 
owners of the South African mines understood the situation perfectly. If 
diamonds were to retain their glamor and price they could not be allowed to 
become too plentiful. 

Now, I am convinced that this factor plays a part in the business policy of 
prescribing retail prices. As a rule — not universally, but as a rule — ^the identi- 
fied goods are widely advertised as exceptionally good. The advertising phrases 
somejtimes used are such as to countenance the more pessimistic views on the 
lack of social gain from ''publicity.** The identified goods are said to.be 
" quality articles ** ; they are for the good trade ; they are for particular people ; 
a little higher in price, but oh, how superior ; and so on. If articles thus lauded 
are offered at cut prices, if they are knocking about in quantities on the counters 
of cheap shops at less than the announced price, if they are used as " leaders*' 
to seduce the bargain hunters, their prestige is endangered. They may cease 
to be esteemed as quality goods. It is not an uncommon experience, I have 
been toM (and some curious examples have been brought to my attention )« 
that a manufacturer who has tried in vain to force sales of a product tay. 
lowering its price has found that by advertising lavishly under a fetching labe* 
he can sell more of that same product at a higher price. The converse is feared 
in case of a cut price for an " established ** article. Though some additiona}^ 
purchahsers may be tempted at the outset, prestige is impaired. The nimbus 
may be dissipated; particular people may no longer be attracted. Therefore 
the retail dealer is to be restrained from cutting the price. In the long run 
the lower price, so far from enlisting purchasers, is as likely to repel them* 

So much for the explanation on psychological grounds. I have no doubt it 
goes a good way toward clarifying the apparent anomalies in the manu- 
facturer's attitude. But obviously It Is of varying significance for different 
sorts of goods ; and It Is applicable in any case only to those for which prestige 
value Is significant — some articles of dress and food, for example. A great 
range of Identified goods would seem to be beyond its scope. Such, to give a 
clear instance, are books; yet publishers are as solicitous as any price main- 
talners that their list rates should be mainlined. On the whole, this factor 
seems to be less Important than the other to which I have referred — that arising 
in the conditions of marketing. To this second element In the case I will now 
turn. 

The established mechanism for getting goods from the large-scale producer to 
the scattered individual purchasers Is through the. Jobbers and the retailers. 
Now, most of these do not relish cutting. They like to carry on business in the 
accui^tomed way, to sell at a ''reasonable" profit, to maintain the traditional 
spread between manufacturer's price and wholesale price and then that between 
wholesale and retail price. They believe sincerely that the traditional rates 
of profit — that Is, the margins between buying prices and selling prices — are 
not excessive, and that In the long run merchandising can not be conducted on 
lower terms. Variations from the established system they believe to be neces- 
sarily temporary and Irregular — disturbances from which a reaction Is bound 
to set In, or mere devices to confuse and deceive the customers. The system 
of price prescription for Identified goods conforms to these traditions. The 
retail price becomes the starting point ; with this the retailer makes his reason- 
able profit ; the wholesaler In turn makes his reasonable profit, over and above 
the manufacturer's price ; the manufacturer finally gets what remains, his own 
gross receipt ; and all pursue their ways In calm and content. 

Then comes some Iconoclastic price cutter — ^a department store, or a mail- 
order house, or a "cheap trade*' low-class retailer — and parades a cut price. 
The device Is the more effective In attracting customers to him, at least In the 
first stages. In proportion as the article and Its standard price (fixed price) are 
well known. Once the process of cutting is begun, difficulty arises In maintain- 
ing the standard price anywhere on the line. Quite apart from any loss of 
prestige for the article, buyers now expect the price to be cut generally. The 
shop that refuses to yield begins to be thought of as a dear shop. The retailer 



Digitized by LjOOQIC 



EEGUIATION OF PBICES. 269 

complains to the Jobber that he can no longer hold the standard price, and asks 
the jobber to shade the Jobbing price; the Jobber in turn complains to the 
manufacturer, and asks him to shade his price. 

Now, it is all very well for the manufacturer who is thus pestered to say 
that the troubl^ of Jobbers and retailers are their own, and that they must 
settle their conditions of competition for themselves. He finds that his goods 
are In danger of becoming unpopular in the trade. It no longer "pays" to 
handle them ; there is " no money " in them. They are not boycotted ; but they 
are no longer pushed. Salesmen are not coached to press them on the attention 
of Jobbers, and retailers do not place them conspicuously on their counters. 
Other competing articles are favored, usually because they can be bought at 
lower prices. The once-favored manufacturer finds that the accessibility of his 
product Is seriously affected. It is open to him, of course, to maintain the 
repute and ^he vendibility of his product by continued and even increased 
advertising. He may maintain its accessibility by alliance with some unortho- 
dox selling agent, or even by setting up a new distributing system, e. g., by 
doing his own Job()ing or retailing. But these measures call for an extended 
range of additional operations, for large capital, for new responsibilities of 
management. Though they are not impracticable, they are difficult and ex- 
pensive. The simplest and easiest policy is to conform to the existing system, 
subdue the rebellious retailer, and make it worth while for the regular forces 
to remain loyal. Support the brand, support the price, support the trade — ^thls 
is good business. 

Such are the grounds, so far as I can make them out, for the great concern 
of this knot of manufacturers about a matter which seems at first to be none 
of their concern — the price at which somebody else sells a product for which 
they have already received a price satisfactory to themselves. The next ques- 
tion is whether there are reasons for Justifying or condemning the practice. 
Having explained the phenomenon — the first business of the economist, and 
doubtless his main business — ^we may consider whether it conduces to the 
puMic well-being. Is it to be encouraged by legislation or to be checked? 

On those aspects of the case which are connected with advertising and 
prestige — the psychological aspects, as I have styled them — the chief considera- 
tion which is urged in defense of the set-price system Is that It enables or pro- 
promotes the maintenance of the quality of the goods. It Is said that the maker 
of the Identified article, being assured of the price at which It will be sold at 
retail and therefore at wholesale, can maintain Its quality; that there Is a 
constant and Insinuating pressure to lower the quality of goods, to pare down 
and adulterate; that the consumer Is easily deceived Into taking competing 
articles of " no real merit ** ; and that the system of fixed prices for identified 
goods serves as protection to the consumer, a guarantee of good quality. 

No observer of the existing system will deny that the matter of maintaining 
quality Is a serious one. There Is a constant tendency to nibble. Shoddy goods 
and adulterated goods are a great bane of modern Industry. The Jobber and 
the retailer press the manufacturer to lower his price, and play ofC one manu- 
facturer against another. There are dealers who persistently suggest a shad- 
ing of quality here and there, a bit of poorer material, a cheap Ingredient, and 
all with the same fair externals — no one would notice the difference. It is 
not unnatural that the manufacturer who Is conscientious and also far-sighted 
should set his face against moves of this kind, and should approve a system 
which promises to assure him his price and enable him to stick to his standards. 

Nevertheles I question whether the system of price maintenance serves In 
any considerable degree to keep up the quality of goods; and I question still 
more whether It Is the best way of keeping It up. 

So far as I can Judge from observation and Inquiry (my own Inquiry can not 
pretend to be more than cursory), these identified and pricesfixed articles are 
sometimes excellent, sometimes good, sometimes ordinary. The verdict of un- 
biased and well-Informed observers seems to be that they are usually good; 
occasionally of really superior quality. As a rule, the purchaser Is safe in buy- 
ing them ; but often he pays a liberal price for the insurance.' Substitutes as 
good, but less widely advertised, can commonly be had at a price no higher, 
sometimes at a lower price. Not Infrequently, the situation Is the reverse of 
that implied in the quality argument; the much-advertised Identified article 
with Its set price, so far from being particularly good. Is mediocre. There 
seems to be no uniformity In the outcome, and certainly no assured protection 
for tlie purchaser. 
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The whole question of the maintenance of the quality of goods is a perplexing 
one. How far is it expedient to let the purchaser judge for himself, how far 
expedient to hedge him in with safeguards and restrictions? In the process of 
experimenting with different goods and suiting different tastes, of adaptation 
to different needs, is it not best to let him buy what he likestand to take his 
chances of making mistakes? As regards some things important for health, 
drugs for example, or fresh milk, no one questions the desirability and the 
feasibility of setting up rigid standards and of compelling absolute conformity 
to them. As regards articles of food, we can require that they shall be what 
they purport to be — that chicory shall not be palmed off as coffee or margarine 
as butter. But as regards a multitude of goods, probably the great mass, there 
can be no hard and fast standards. How much jute and how much cotton and 
how much wool should there be in a carpet? What flavor and^ composition 
should a tooth paste have? Just how durable should be the leather in a shoe? 
How accurate a timepiece should a watch be? There are matters om which 
it would seem that the purchaser must be left in the main to judge for him- 
self — ^to compare price with quality, to consider for what sort of use and for 
what period of use he wishes the article. 

Neither an all-regulating government nor a benevolently disposed manu-' 
facturer Is likely to settle them as much to his satisfaction — ^his real and 
ultimate satisfaction, Including that of havlnjg his own way — ^as his own free 
choice, foolish through It may seem to another. In the course of the discussions 
of the set-price system there have been on this subject some curious statements 
or implications. It has been said on the one hand that the retail dealer is 
the proper or responsible guardian for the purchaser; on the other, that the 
maker of the Identified article should act In loco parentis. The alternative, 
it would seem, should be put differently — either the public itself, i. e., the 
Government, should intervene as guardian or the purchaser should be left to 
care for himself. 

The argument concerning the ways of maintaining good quality seems to me 
applicable, not to price fixing, but to another practice usually allied with it and 
often confused with it, namely, the protection of brands and trade-marks. 
The' solid ground for legal support to trade-marks is that an inducement is 
thereby given to make satisfactory articles and to continue making th^n. 
Turn out that which satisfies the customer, mark It for easy Identification, and 
he will ask for it again; a process which is defeated, as regards the induce- 
ment to maintain quality, if some one else is allowed to use the trade-mark. 
And it is this general situation — ^that it pays to make a trade-mark article good 
and to keep it good — ^which Is the factor making for the quality of identified 
articles. The maintenance of retail prices seemi^ not at all essential. There are 
any number of articles which have been sold under a trade-mark year after 
year, generation after generation, without any dictation of retail prices and 
also without any deterioration in quality. I take it that the trade-mark 
articles for which no set-price arrangement has been attempted far exceed In 
number and in commercial importance those to which it has been applied. It 
is a minority even among the Identified goods which come within the purview 
of the system. Yet the long-run profitableness of keeping up the brand suffices 
for the maintenance of quality. 

On one phase of the trade-mark situation and its relation to quality there 
may be room for improvement. The practice seems to have been extended of 
late years. Anyone can register a trade-mark and try to " develop ** it. Many 
a jobber bethinks himself of having his special brand; sometimes even the 
ambitious retailers. There may be herein a dispersion and loss of responsi- 
bility, and so of the inducement for maintenance of quality*. The merchant's 
business is by its very nature one from which it is comparatively easy to 
withdraw. The manufacturer, on the other hand, is committed to large invest- 
ment in plant On general principles the trade-naark system might be ex- 
pected to work out its best results if its use were limited to those who really 
made the goods and felt the sobering infiuence of heavy permanent Investment 
The manufacturer who puts on his goods any and every kind of trade-mark 
which a jobber may ask will scamp the goods as much as that jobber directs; 
while the latter, easily able to withdraw from arrangements that he finds 
unprofitable, feels no such responsibility and no such Inducement as he would 
If he had to " stand by ** the goods for a definite period. I would not under- 
take to dogmatize on this matter. Some jobber's brands have been long main- 
tained, and have proved themselves trustworthy certificates of good quality* 
Others have been worthless to the consumers and demoralizing to the trade* 
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The problem would seem a fit one for systematic Inquiry by such a body as 
the Department of Oommerce or the Federal Trade Commission. I refer to 
it only by way of illustrating the relation between trade-marlos and quality of 
of goods, and the way in which the public has a real concern in the process of 
having goods " identified." 

What, now> is the public interest as regards the other side of the situation 
as we have analyzed it — the marketing side? The manufacturer, to repeat, is 
under strong pressure to accept and even to sustain the existing system of 
distributing goods. He finds it good business policy to cooperate with jobbers 
and retailers by maintaining their traditional margins of profit. Is there any 
reason why he should or should not be allowed to do so? 

On this score It is often argued that the cutting of prices by retailers is deceit- 
ful or fraudulent. The customer, we are told, does not really gain. The iden« 
tified and well-known articles are used as " leaders," mere bait to lure the pur- 
chaser. The price cutter makes up for the low prices of these by higher prices 
on others, whose quality or ** fair " price Is not readily ascertainable. The or- 
dinary purchaser, we are told, Is a most gullible person; the shopkeeper can 
turn him about very much as he pleases ; It Is said to be to his permanent Interest 
that the shopkeeper should be held strictly to selling him a good article at a 
steady, reasonable price. 

This goes back In part to the question already considered, how far the pur- 
chaser Is gullible, how far and how long the retailer really Is able to deceive 
him ; whether he is to be left to learn for himself ; In what way honest dealing Is 
best promoted. Legislation may possible be devised for the prevention of com- 
petition really predatory In character, competition deliberately designed to mis- 
lead the purchaser by offering low prices on one article with the Intent to make 
up a loss through higher prices on others. Similarly It Is conceivable that we 
may enact laws — after the German pattern — ^against deliberately mendacious 
advertising. To frame laws on matters of this kind Is a most delicate and dlfll- 
cult task; to administer them with effect Is even more difficult. Probably we 
shall have to content ourselves with the conclusion (or assumption?) that the 
ordinary purchaser Is not endlessly gullible ; that the predatory dealer Is likely 
to overreach himself In the end ; that honest business pays, on the whole ; and, 
on the other hand, must face the certainty that so long as we maintain an In- 
dustrial order resting on liberty In getting and spending, some remnant of shady 
dealings will Inevitably persist. But all such speculation suggests once more 
that the remedy for the evils should be taken up by public authority, not put Into 
the hands of the manufacturers and retailers through a system of price prescrip- 
tion. They are after all Interested parties, and a system of prescription by 
interested parties is objectionable. 

I have suggested that the regulation of "unfair" competition should be by 
public authority. It may be further suggested that here Is again a topic on 
which Investigation by public authority might clear the situation. Is It usually 
true that the price- cutter makes up for the low prices which he parades on the 
well-known Identified articles by higher prices on others? Or does he get the 
same prices — ^the usual retail prices — on the other goods, and thus give the pur- 
chaser a net gain? Is his advertising of cut prices deliberately deceitful? Now, 
on a matter of this sort we are usually told — ^and I think with truth as well as 
with sincerity — that on the whole dishonest business and mendacious advertis- 
ing do not pay. Advertising In general Is said to be a means of giving Infor- 
mation to the purchaser, not of defi*^audlng him. This Is doubtless the case with 
most advertising of Identified goods. It Is probably no less true that the adver- 
tising by the price cutter conforms to the rule that It Is honest business that 
pays In the long run. On such general grounds It may be maintained that he 
does not ordinarily outwit or defraud the purchaser; he attracts custom, en- 
larges his scale of operations, and brings down his overhead charges. But this 
is a question on which we are much In need of further data. Detailed specific 
study of retail methods, of costs and prices In different kinds of establishments, 
would throw light on It. To repeat, our new Government agencies — the Federal 
Trade Commission or the Department of Commerce — ^mlght advantageously take 
it up for systematic Inquiry. 

It will not be seriously contended, however, that the general attitude of busi- 
ness men Is based primarily on their concern for honest retail trading and for 
the consumer's protection. That concern no doubt Is genuine ; but It would be 
an obvious exaggeration to describe It as the main force behind the opposition 
to price cutting. Much more Important, In my judgment. Is the reluctance to 
admit a disturbance of familiar and settled arrangements. In this regard the 



Digitized by VjOOQIC 



272 BEGUIATION OF PBIOES. 

position of the manufacturer must be admitted to be difficult. He is confronted 
with a condition and is not unnaturally impatient of theory. The mercantile 
middlemen — the jobbers and the retail dealers — are at odds among themselves, 
and their conflicts react on the manufacturer. The great majority of them, 
both wholesalers and retailers, are at heart opposed to price cutting, and give 
their support most willingly to the manufacturer who joins with them in en- 
deavoring to prevent It. 

The merchants of both classes are disposed to believe that the methods of 
business to which they have adjusted themselves are good and right, are diffi- 
cult to improve, and should not be disturbed. They are disposed to believe, 
too, that their sources of gain are but moderate, and if changed at all should 
be enlarged rather than diminished. This attitude is not at all singular. 
Lawyers and Judges believe that the law*s delays, so irritating to the laymen, are 
essential for the due administration of justice ; and they believe that legal fees 
and expenses are no more than reasonable. Professors resent with indignation 
any "efficiency inquiries." concerning their working routine; and opinion in 
academic circles, it need not be said, is unanimous that the pay in this occupa- 
tion is quite unreasonably low. Similarly the great mass of merchants are 
united in a consensus of opinion that their existing methods are as well devised 
as is possible and that current profits are no more than reasonable. Innovators 
are believed to be engaged in improper or illegitimate business. For example, 
the jobbers, and not infrequently manufacturers also, have maintained that the 
large retail stores and the mail-order houses are not entitled to buy directly 
from the manufacturers at manufacturers* prices, because these are not Job- 
bers and have no " right " to be treated as Jobbers. And similarly the retailer 
who cuts a price is said to be selling at less than a "fair" price; he can not 
possibly do it at a " fair " profit ; it is ndt a legitimate way of doing business. 
The opposition to price cutting is very largely, if not mainly, opposition to 
disturbers and Innovators. 

Now, the traditional ways of distributing goods are in a stage of flux and 
transition. One of the things borne in on us by the business studies and sta- 
tistical researches of recent years is that the process of getting goods from 
manufacturer and grower to consumer is extremely costly. The spread between 
the price received by the prime producer and that paid by the consumer is 
astonishingly large. Various experiments are on trial for lessening it. CJooper- 
ative shopkeeping, heralded in earlier days as a saving means of social salva- 
tion, then pooh-poohed for a period as inconsequential, is coming again to be 
considered with respect as one among possible devices for "lowering the cost 
of living." Another form of cooperation — cooperative selling by agricultural 
producers — is expected by some careful observers to enable the growers to dis- 
pense, at least in some degree, with jobbers and comission merchants. The 
parcel post — ^a blessed boon, whatever errors may have attended its Initial 
stages — ^will have larger and larger effects on shopping methods and selling 
methods. The department store grows apace. The chain-store plan has Its suc- 
cesses and its possibilities. Mail-order business seems to be in that early phase 
of an Industrial improvement in which the pioneers reap unusual profits. The 
inquiries made by the Department of Agriculture on the market distribution 
of some articles of food may point the way to a better organization; and the 
same is true of the systematic inquiries on retail accounting and retail selling 
conducted by the Harvard Bureau of Business Research. In every direction 
are Innovations, Investigations, and experiments. 

What win finally come of all this. It would be rash to predict The jobber 
may remain; the country storekeeper Is not likely to disappear; retailing on a 
modest scale has shown a tenacious vitality In face of the attacks of the depart- 
ment store. There Is no possibility of saying In advance just what the situa- 
tion will be a quarter century or half century from now. But the only promis- 
ing way of getting a more effective distributing process Is to let any and every 
experiment be tried by anyone who thinks he can do the thing more cheaply. 
And this would seem to be a decisive reason against encouraging the fixed- 
price system. It stands In the way of the experimenter. As regards the spread 
between producer and consumer. It looks to the maintenance of the status quo. 

One can not but feel sympathy for the manufacturer who urges that he Is not 
directly concerned with the profits of retailers or personally disposed to sustain 
existing ways. The present marketing arrangements have not been made 
by him ; they are simply accepted as they are, and the price determinations are 
allowed to fit Into them. This position, It must be said, Is not often taken 
overtly. The supposed protection of the purchaser against the " dishonest " or 
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** unfair *' retailer bulks more conspicuously in the current arguments for price 
fixing. But I suspect that frequently the manufacturers say to themselves 
that after all this is in the main not their affair ; it is chiefly a matter of inter- 
necine struggle between retailers and Jobbers, from which the prime producers 
simply wish to extricate themselves without damange. The motives which 
influence men are often obscure to themselves ; nor are they to be accused- of 
insincerity if their own version of reasons and motives is not accepted without 
reservation. At all events, I can imagine that a manufacturer for whom the 
marketing difficulty is serious should be at bottom indifferent about the price at 
which the retailer sells his goods, and yet should feel himself compelled to take 
a hand in regulating it ; half conscious all the while that he is bolstering up a 
system whose general serviceableness is doubtful. 

I am bound to say that all the evidence we have indicates that the heavy 
spread which obtains in market distribution is not likely to be much reduced. 
Large as it is, it seems to be in the main inevitable. The fraction which the 
shrewdest and most energetic endeavor can lop off is after all a comparatively 
small one. The greatest constituent in it Is the retailer's spread — ^the gap 
between retailer's buying price and selling price. Under existing habits and 
traditions It Is not probable that any device — department store or cut-price 
store or cooperative society — ^wlU cause this to be very much lowered. I say, 
under existing habits and traditions. If we were willing to change our accus- 
tomed free and easy ways, the possibilities of saving would be considerable. 
Ima^ne, for example, that every one Intending to buy a pair of shoes or a 
suit of clothes were called on to send notice of his proposed purchase a week 
or two In advance, to give a preliminary account of the thing wanted, and then 
to accept an appointment for a stated place and time at which the purchase 
must be made. It Is easy to see how the work of retailing could be systema- 
tized, how the selling force could be kept constantly employed, how stocks could 
be kept to the minimum. As things now stand, we pay heavily for the privilege 
of freedom in the use of our tire, for vacillation and choice, for the maintenance 
of a stock and a staff adequate for all tastes and all emergencies. It Is common 
to speak of the waste of competition ; much of It Is In reality the waste neces- 
sarily involved In liberty. Almost any shop could make marked savings and 
reduce Its prices considerably by such simple methods as dispensing with de- 
livery and Insisting rigidly on cash payment ; let the customer pay on the spot 
and carry his goods home with him. Yet It seems Impossible, even in the poor- 
est quarters, for such a shop to hold its own against competitors more ex- 
pensive but more complaisant. A well-organized socialist state could manage 
all these things much more effectively and economically. But, In any socialist 
etate, however well organized, the Individual would have to take those goods 
which were put on sale, and to take them at such time and place as seemed good 
to the managers, and In such quarters as they deslgn&ted, with no opportunity 
of turning to some one else whose terms and methods might be preferred. 
One could digress at length on these topics; nor do I wish to commit myself 
to the conclusion that a more taut and shipshape organization necessarily 
would mean a net deduction from the sum of human happiness. I only note 
that the present system, anarchic and Ill-adjusted as It may be, does give a 
freedom of choice which men (and women) seem to prize highly, and that it 
entails all the exi)ense of that liberty. 

For these reasons, further, the matter of price maintenance and price free- 
dom does not seem to me of the first importance. The difference in expense 
to the public between the fixed-price plan and the price-free plan is probably 
not considerable. It is entirely true, as the advocates of the former Insist, 
that competition would remain In effect between the various Identified and 
price-maintained articles, and that if one maker of garters, say, should fix his 
retail price so high as to enable him to reap great profits, a rival would come 
in with another brand at a lower price, even though also fixed. The problem — 
to repeat what I said at the outset — Is quite a different one from the trust 
and monopoly problems. It Is essentially that of the method by which market 
distribution shall be carried out, and of the extent to which we shall enlist 
competitive freedom for cheapening the methods of distribution. These methods 
are expensive, and they seem to be Inevitably expensive. Yet the circumstance 
that the process Is necessarily dear Is no reason why It should be kept just as 
it Is, or why we should stand in the way of endeavors to make it less dear. 
There is no Indication of any revolutionary overturn; perhaps the most far- 
reaching change In sight Is the partial elimination of the jobber. All we can 
expect Is a constant experimenting, a steady nibbling of expenses, a slow and 
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irregular narrowing of the spread. This much is worth while, even though no 
more magical in its effects than any other of the devices which would lower at 
once the cost of living. Half a loaf is better than no bread. 

My conclusion is that the case in favor of price maintenance is not made out. 
There is no public gain from giving an article an outward appearance of 
special merit. There Is still less a public gain from compelling retail dealings 
to be conducted in the good old way and at the good old expense. The price- 
fixing system would not Indeed seem to be so dangerous as to call for penal 
treatment; It does not portend such large social and economic difficulties as 
the monopoly and trust. The common-law mode of dealing with contracts In 
restraint of trade suffices. Treat the arrangements as contracts of this kind, 
not criminal In their nature and not to be hounded down, but unenforceable In 
the courts. Let the retailer sell as he sees fit, and continue to trust In the 
efficacy of competition for cheapening the methods of distribution, and In the 
good sense of the purchasing public for assuring to them goods of the kind 
fiiey really want, and at prices which are really advantageous. 



Price Maintenance — Discussion. 

L. H. Haney. At the outset I must question the Implication that price main- 
tenance would mean a maintenance of the existing system of marketing. The 
plan of legally-maintained prices, or of legally forbidden price cutting. Is an 
adjunct to the relatively recent Increase In advertised " Identified " goods, and 
It Is seeking to gain acceptance under the guise of the new tendency to recog- 
nize various restraints of trade as reasonable. Surely, to Insure a given spread 
of profits to the same old classes of business men Is not to Insure that these 
men will conduct their business In the same old way. Making dne allowance 
for exceptions, the existing system Is characterized by the prevalence of respon- 
sible retail entrepreneurs, and by the general acceptance of the competitive 
Ideal. Price maintenance would, where applied, take away from marketing all 
but the form of entrepreneurial activity, and It would remove an essential 
element In competition. As a rule, " Identified " goods, such as Dr. Mlles's 
" remedies," are actually sold, title passing to the dealers, and the Jobber or 
retailer runs, or may have to run, all the risks of not disposing of them at a 
profit. Indeed, what the price-maintenance people are asking Is to retain the 
form of the middleman system, while themselves absorbing a large part of the 
middleman's job and profits. The manufacturer Is to determine quality and 
price and middleman's profit, and Is to provide the advertising campaign. Then* 
the retailer Is to buy such a quantity as he desires, or as the manufacturer 
persuades him he can sell, and Is to take his chances on being able to dispose 
of It at the price fixed and maintained by the manufacturer. (Of course this 
eliminates price competition among retailers.) All this would tend to reduce 
the Importance of the business establishment as a unit and of business-unit 
competition; for retailers would not be free to treat the various Items of their 
stocks as aggregate units. If they desire to sell out at reduced rates a line 
judged less profitable than another, or if they desire to adopt the "leader" 
policy, they are estopped by the law. 

Again, price maintenance would seriously hamper the working of cost forces. 
To sell at one price, regardless of shipping charges or volume of business, may 
be profitable to the advertiser, but It Is not good social economy. Mr, Ford has 
been lauded for refusing to make reduced rates on large orders from Europe, 
and the Kellogg people have laid their wares down at all points at one price, 
themselves absorbing shipping charges. This gives the manufacturer greater 
power to discriminate against nearby points and large buyers by maintaining 
a flat price. 

Columbus, Ga., May 26, 1916. 
Hon. W. C. Adamson, 

Washington, D. 0. 

Deab Seb: We are opposed to the Stephens-Ashurst price-maintenance bill 
now pending action before Congress. 
We trust the same will be defeated. 
Very sincerely, yours, 

J. A. Kibven Co., 
J. D. Kibven. 
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Richmond, Va., May 27, 1916^ 
Hon. William G. Adamson, 

Chainnan Interstate and Foreign Commerce Committee, 

House of Representatives, Washington, D^ C, 

Mt Deab Sm: My attention has been called to the Stephens-Ashurst' bill,, 
known as S. 5064, "A bill to protect the public against dishonest advertising 
and false pretenses in m^chandising." 

The bill is primarily offered to control the resale price- of merchandise. The 
bill is decidedly one-sided. It makes all kinds of provisions for the manu- 
facturer to control the retailer, but does not, on the other hand, protect the 
retailer against the imposition of the manufacturer. In considering this bill 
the extent of its possibilities is what must be considered and not the condition* 
of to-day. 

If the manufacturer desired to establish his prices, there are enough court 
decisions which confirm his right to sell whom he pleases, or maintain his own 
sales agent in each city. No legislation should be passed that does not protect 
all parties concerned alike and give each the same say in determining questions 
that effect their respective interests. 

In all price cutting the public is the beneficiary, and as American laws are 
made for the greatest good to the greatest number, it occurred to me that a bill 
designed to protect the manufacturer against America's ninety millions ot 
people isn't just right. 

I am not interested in price cutting, but I am greatly interested in the re- 
striction of individual rights for the benefit of another without any limitation. 

The following are the main objections I have to the bill, which is designed 
to empower the manufacturers to bankrupt every retailer* in the United States 
If they so desire: 

No provision which in anyway safeguards the interest of the retailer or 
public. 

Bill does not safeguard retailer's interest by preventing manufacturers tak- 
ing unfair advantage. 

No assurance that the retailer cari make a profit sufficient to cover expenses 
and fair return on Investment and energy. 

No limit to advertising appropriation which governs resale prices. 

No assurance retailer will be consulted about fixing retail prices. 

An attempt to secure by legislation an advantage that would tie the hands 
of the retailer and eventually reduce him to the condition of the manufacturer's 
agent. 

Drastic class legislation designed to undermine retail business of America. 

It is unfair and equals confiscation. 

Seeks Government protection for artificially created value. 

It Is unwarranted Interference with the right of the Individual, and takes^ 
from the retailer his inalienable right to conduct his business as he sees fit. 

It Is a Federal law ; hence controls only Interstate shipments. 

The bin provides no penalty. For that reason its enforcpment will be 
impossible. 

Competitors In the same city can not meet one another's prices, can not seir* 
large buyers at less than schedule price, can not maintain a price per dozen,, 
can not meet competitors In adjoining States on goods manufactured In such 
States. 

It practically gives a deed of trust on goods paid for in full. 

No provision for goods bought prior to an advance In schedule. 

Why surrender a right to a manufacturer whose action Indicates his methods?" 

I should like to appear before your committee, which, I understand, start* 
its hearing May 30, but owing to a number of business deals pending can not 
state just when It will be convenient for me to leave. Notwithstanding, I would 
like for you to advise me when the hearing will take place and on which date 
it would be agreeable to your committee to allot me 10 or 15 minutes. 

I wish to thank you In advance for your courteous consideration, and beg to 
•remain. 

Respectfully, Bdw. G. Schmidt. 

New York, March 28, 1916. 
Hon. W. C. Adam SON, 

House of Representatives, Washington, D. C. 
Deab Sir : I want to thank you for your kind favor of the 11th Instant. 
Our directors and members are gratified at the stand you have taken regard- 
ing the prlcemalntenance legislation now before your committee. We are doing 
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everything possible to educate the merchants throughout the country to the 
iniquities of the Stephens bill. 

I should like to ask you at this time whether you believe there will be any 
hearings on tlje bill during the present session of Congress? We trust not ; but 
if there are, could you instruct the clerk of your committee to notify me well 
In advance, so that I may be able to get as many opponents to the measure as 
possible to come to Washington to be heard. 

Since our letter to you of March 9 an amended price-maintenance bill has 
again been introduced, this time by Senator Ashurst. It is numbered S. 5064 ; 
was read twice and referred to the Committee on Interstate Commerce. 

The amended bill differs from the previous measures in the following respects : 

It apparently permits disposal sales by dealers ** at appropriate times " 
instead of " twice yearly," provided that the articles have first been offered to 
the manufacturers and a reasonable time has been given them to either take 
back the merchandise or permit its sale at a less price. 

Another amendment provides for sales by the retailer (a) if he decides to 
discontinue the sale of such merchandise, (6) if he ceases to do business, (c) 
if he becomes a bankrupt, (d) if he goes into the hands of a receiver, provided 
that such goods have first been offered back to the manufacturer, who, after 
reasonable opportunity, shall have refused or neglected to accept such offer, 
and that the dealer shall file with the Federal Trade Commission a statement 
setting forth the reason for such sale, the refusal or neglect of the manufacturer 
to accept such offer, and the grade, quality, and quantity of such article or 
articles of commerce to be sold. 

The manufacturer is given the opportunity of permitting seasonal sales to 
favorite customers, forcing others to return merchandise at the dealers' expense. 
A dealer who Intends to conduct a sale of a great many brands of merchandise 
would be compelled to write to each manufacturer separately, forwarding the 
merchandise In question to the manufacturer for his Inspection, and then wait- 
ing until the manufacturer has had a reasonable opportunity before he can 
obtain the consent or disapproval of the sale. This provision Is purely permissive 
as far as It relates to the manufacturer. He may or may not provide for 
seasonal sales. 

The second amendment Is not only burdensome but almost impossible of 
execution. To compel a dealer to conform to the cumbersome requirements of 
the law and Its endless red tape every time he Intends to have a sale Is a hardship 
which would prevent most dealers from attempting to obey this provision. It 
would force him to keep on his shelves merchandise which he has bought and 
paid for, and which he Is under the deluded Impression belongs to him and him 
only. 

In a statement issued on March 17, 1916, by the American Fair Trade 
league (which Is advocating the price-maintenance legislation) Its secretary, 
in announcing the Introduction of the new Ashurst bill, says that the changes in 
the bill are inconsequential and were made simply to perfect the measure. The 
balance of the three-page statement Is devoted to personalities. In this con- 
nection may we quote what the New York Dally Trade Record had to say in 
.reference to the statement of the American Fair Trade I^eague : 

" It may be commented In this connection that this Is the fourth time the 
Stevens bill In different form has been placed before Congress, and with each 
reintroductlon It has been claimed by 'Its sponsors to be absolutely essential to 
the public welfare. In view of these claims It would seem as though, when a 
measure of such tremendous Import Is discovered to be faulty, even in incon- 
sequential ways, and amendments are necessary, the regard of its sponsors for 
public Interest would Impel them to make some detailed statement of what 
the modifications are and why they were found necessary. Unfortunately, how- 
ever, the three-page announcement released by the American Fair Trade I-.eague 
seems to be made up mostly of personal criticisms of the officers of the National 
Trade Association organized for the purpose of opposing the Stevens measure." 

Thanking you for your courtesy In this matter and assuring you of our 
appreciation for all you have done, we are, 
Very truly, yours. 

National Trade Association, 
By Louis Babnet, 

Acting Secretary, 
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Intkbnational Apple Shippers' Association, 

Rochester, N, Y.,. April U, 1916, 
Hon. W. O. Adamson, 

Chairman Interstate and Foreign Commerce Committee, 

House of Representatives, Washington, D. C. 

Dear Sib: In re Stephens bill, H. R. 9671, and Ayres bill, H. R. 4715. We 
wish to respectfully, but nevertheless vigorously, protest against both of the above 
price-fixing bills, and esi)ecially as they relate to perishable commodities. 

Whatever may be said about the wisdom or principle of allowing price fixing 
in the case of nonperishable package goods, there is no question but that In the 
case of perishable commodities it would work serious loss and damage all 
around. These goods have to be handled quickly. The law of suppljr and demand 
must control. The demand and the price for which they can be sold is subject 
to a number of conditions which no one can control. Weather conditions are a 
big factor, time In transit, condition on arrival, volume of dally receipts, quality, 
local holidays, intervention of Sundays, volume of competing commodities, etc. 
To allow price fixing under these conditions would simply be suicidal to every 
one concerned and result In enormous waste. 

The complicated procedure required by these bills to allow sales at prices 
other than those fixed by the vendor under the exceptions In the bills could 
never worjj In the case of perishable. The goods would be decayed In many 
Instances before the red tape could be unwound. 

The application of the bills to perishables would be very unwise. 

First. Two seasonal sales per year may be allowed outside the fixed price, 
provided the goods are first offered to the vendor In writing at the price palcj 
and he falls to accept the offer not less than 30 days prior to the date of the 
next seasonal sale. 

Second. Goods can be sold outside the price fixed If the owner Is a bank- 
rupt or ceases business, provided they are first offered to the vendor at the 
price paid, etc. 

Third. They can be sold outside the range If they have become damaged, 
deteriorated, or soiled, provided they are first offered to the vendor In writing 
at the price paid and he fails to accept the offer and the goods are marked 
" damaged," " deteriorated," or soiled," and it is stated that the price is reduced 
on this account. 

The whole thing is preposterous In the case of perishables. On a glutted 
market the only way to get rid of price-fixed goods would be (1) either happen 
on one of the two " seasonable sales," concerning the necessity of which at that 
special time you would have to be clairvoyantly advised long enough In ad- 
vance to arrange it, or (2) go Into bankruptcy or quit business, or (3) hold the 
goods until they deteriorated and then hold them again until they rotted, while 
you were giving notice, inspecting, marking, labeling, etc. 

It may be contended that these bills do not apply to perishables. They do. 
They distinctly apply to any articles of commerce sold under "trade-mark" 
or "special brand." There are large quantities of fruit packed under special 
brand. Several of the Eastern States have apple-grading laws, and others 
are in process of passing, which provide for special brands. Then there is 
the permissive United States law, which carries special brands. In addition, 
there are multitudes of Individual special brands, not only In the case of apples 
but other fruits and vegetables. 

We hope these bills will not be reported favorably, and. In any event, fresh 
fmlts and vegetables should be excepted from their provisions by definite 
language. 

Even if it is deemed wise to enter on a policy of price fixing and monopoly, 
we should not get the cart before the horse. Until the time arrives when the 
production of perishables can be controlled and gauged according to the de- 
mand, or ^t least until we enter on the doubtful policy of limiting food ship- 
ments by deliberately destroying the surplus production, and until we forsake 
the American principle of full and free competition, it is idle to talk about 
price fixing. j. 

If there are any further hearings on these measures, we would like to be 
advised. Thanking you for your consideration, I am. 
Very truly, yours, 

R. G. Phillips. 
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Wisconsin Fbee Libraby Commission, 

Madisorij April i, 1916. 
3Ir. William C. Adamson, 

Chairman House Committee on Interstate and Foreign Commerce, 

"My Dear Mr. Adamson : I recently saw a copy of a letter which yon wrote * 
^ome time ago to Mr. C. H. Brown, chairman of the book-buying committee 
of the American Library Association, in which you expressed your disap- 
proval of what seemed to you to be his change of front upon the Federal iwrice- 
^fixing legislation. While Mr. Brown disclaims any change of front, I think he 
-was exceedingly indiscreet in assuming such a friendly attitude toward fri^ids 
of this legislation. I was the more distressed over his indiscretion because I 
Jliad previously, with considerable emphasis and particularity, warned him that 
uany apparent friendliness would be misconstrued. An extract from one of my 
letters upon this is aS follows : 

" Personally I feel that the whole matter is so contrary not only to the spirit 
<of democracy but to the elementary principles of political economy and prin- 
ciples of regulation of prices, that we ought to smash at it as hard as we can. 
I feel, too, that we should carefully avoid the appearance of sanctioning the 
Teat of the bill. We should by no means make it possible for the friends of 
the Tjill to say later that as it is amended it is satisfactory to the library 
authorities. If we are too close to the proponents of the bill and set in with 
Ihem in a friendly way in amending it, this is exactly what will be said." 

I am venturing to write you somewhat at length, because I feel that the library 
jprof ession is In danger of being misunderstood. 

I am chairman of a committee of the League of Library Commissions, ap- 
pointed to oppose the application of price-fixing legislation to libraries. This 
League of Library Commissions Is made up of the library commissions and 
authorities from 37 different States. I feel myself that In a certain sense it 
represents the general library Interests of the United States, including the 
.•smaller libraries as well as the larger In a more Intimate way than does the 
American Library Association Itself, the Influential members of which are 
largely representatives of large city libraries. My own opinion is that from my 
somewhat extended correspondence with all parts of the country the library 
commissions and the libraries In the smaller places at least are practically unani- 
rmously opposed to any such legislation. 

J am only this morning in receipt of a letter from an Influential librarian 
Hn one of the larger cities, who says : 

"The unanimous opinion of our board of trustees, in which I thoroughly 
vconcuxred, was that the whole principle of the bill was a bad one." 

It may have come to your attention that the proponents of this bill, taking 
-advantage of a certain satisfaction on the part of librarians over the exception 
^f libraries from the operation of the principle, were writing letters seeking to 
.)draw from librarians responses which might be Interpreted as friendly to the 
a^resent measure In Its entirety. To warn against this, our committee recently 
«eiri: out a letter, a copy of which is hereto attached. 

ITou may also be Interested in a letter which I recently wrote to Mr. Whlttier 
«of the Fair Trade League, which, I think, correctly reflects the standing of 
;uibrarlans generally. , .^ « » ^ , .». ^ 

Will you not pardon me for writing you thus at length? I feel that some one 

ought to let you know definitely how librarians, generally, stand upon this propo- 

jgltlon. You fully realize, of course, that I am speaking simply my own Judg- 

anent, and that I am not officially authorized to speak, except upon the principle 

xas It applies to libraries. In view of the fact that I have conducted a consld- 

-^erable correspondence on the matter, and have talked with a considerable number 

of persons, I feel that I am as well qualified to statft the position of the profession 

.«s is anyone else. 

Yours, truly, ,, « x^ r* 

M. S. Dudgeon, Secretary^ 



Wisconsin Free LibrAy Commission, 

Madison, March 27, 1916. 

2CIr. Edmund A. Whittier, 

Secretary American Fair Trade League, 

Fifth Avenue Building, New York City, 
My Dear Sir : In re price-fixing legislation : You say that you will appreciate 
^ frank expression of this legislation In its present form. I will therefore be 
^perfectly frank in stating my personal opinions. 
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I chance to have been interested In the subject of price cutting, unfair com- 
petition, etc., and the proposed remedies. I realize that price cutting does con- 
stitute in some instances unfair competition. It seems to me, however, that the 
wide-reaching results of your proposed legislation is out of all proportion to the 
extent of the abuse. I believe the measure to be iniquitous to the last degree 
and that it ought to be defeated. 

Speaking as a librarian I can say that the Ayres bill as it was introduced 
originally would have done the libraries and schools of the country more 
harm than any Federal legislation which was ever proposed. Exempting 
libraries from the operation of the bill removes this direct danger, although I 
do not believe that it removes all danger growing out of indirect results. I 
believe the indirect but inevitable result of such legislation will be to raise all 
prices, including the price of books. 

Judging from what has been said at library meetings, from my cojrespondence 
as chairman of the committee of the League of Library Commissions upon this 
legislation, as well as from private correspondence and private conversation, I 
am inclined to think that librarians individually are most unfriendly to this 
legislation even as amended. 

In writing I am giving simply my personal views, and at ypur invitation am 
speaking v^ith perfect frankness. 
Yours, truly. 



CJuiinnan of Committee of League of IMrary Commissions, 



League of Libraby Commissions, 

March 27, 1916. 
f?tate libraries and library commissions: 

Largely as a result of the storm of protests from librarians all over the 
country the proponents of the price-fixing legislation, concerning which we 
wrote you some weeks ago, have introduced the Stevens-Ayres-Stephens bill in 
a form which exempts libraries from its operation. It is suggested that not- 
withstanding this exemption the result of the bill will be to* raise the price of 
all articles affected, including the list price on all books. At any rate there 
seems to be no reason why those who called attention to a very serious menace 
in the bill should be overenthusiastic in withdrawing opposition to it when it 
is still a matter of grave doubt what its effect on libraries will be. 

Those back of this price-fixing legislation, however, are writing to many 
librarians seeking to draw out letters expressing the satisfaction of the pro- 
fession that libraries have been exempted. Many in a spirit of courtesy have 
responded, some of them possibly being a little overcordial in the form of 
expression employed. These letters, when they are in a form that can be so 
used, are being copied and sent out and are raising an implication that libra- 
rians as a class are now in favor of the principles of the Ayres bill. This has 
gone so far that the opponents of the bill have become very bitter toward these 
librarians who have permitted themselves to say pleasant things about the bill 
in its present form. 

We suggest therefore that it is the part of wisdom to use extreme caution in 
expressing approval of the exemption of libraries from the Ayres bill, since 
it is evident that the position of librarians is being misunderstood and 
misinterpreted. 

Respectfully, 

M. S. Dudgeon, Wisconsin, 
J. I. Wyeb, New York, 
H. N. Sanbobn, Indiana, 
League Committee on Price-Fixing Legislation, 



' r New Oeleans, January IS, 1916, 

Hon. William O. Adamson, M. C, 

Chairman Committee on Interstate and Foreign Commerce, 

House of Representatives, Washington, D. C, 
Deab Sir: At a meeting of the retail merchants' department of the New 
Orleans Association of Commerce, held on January 12, 1916, the Stevens bill 
<H. R. 13805) was considered, and the chairman of the department was 
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directed to voice tlie sentiments of its members in reference to tliis bill, which 
are substantially as follows : 

We believe that the Stevens bill is unsound in principle and will prove unfair 
in practice. 

We believe that the conditions under which a merchant may reduce prices in 
order to move, his stock, as prescribed in the Stevens bill, are entirely 
inadequate. 

However, we believe that the right of a vendor to dictate the conditions of 
disposition of goods which he has sold outright, and for which he has received 
payment, is in violation of the principle of personal liberty, is unfair, and 
manifestly un-American. 

In providing that "the price to the vendor shall be one of such uniform 
prices to wholesale and to retail dealers, according as such vendor shall be a 
dealer at wholesale or a dealer at retail" the bill violates the fundamental 
trade principle that "quantity governs price," plainly discriminating against 
the retailer in favor of the jobber. It thus becomes class legislation. 

Owing to a difference in labor laws In different States in the Union, the cost 
of doing business in the different States is not uniform, and therefore the fixing 
of a uniform res|ile price is unfair from this standpoint. 

We believe that this bill, if Enacted into law, will develop conditions which 
will unquestionably force the consumer to pay higher prices and which will 
restrict the opportunities of the retailer and his employees to the extent of 
curtailing profits and salaries. 

The bill is plainly designed in the interest of the manufacturers, jobbers, and 
advertising mediums, at the expense of the retailers and the public. 

We therefore take this opportunity to call your attention to our protest 
against the Stevens bill. 
Yours, very truly, 

Retail Merchants' Depabtment New Orleans 

Association of Gommebce, 
M. B. Kbeegeb, Chairman. 



NOBTHWOOD, N. Dak., February 26, 1916. 
Interstate Commerce Ck)MMiTTEE, 

Washington, D. C. 
Dear Sir: Understand there is some legislation before CJongress known as 
the Stephens bill. Now, the general sentiment is that the farmers of our 
State are strenuously opposed to this bill, as it will eventually work hardships 
on the consumers, and will very much appreciate your effort to defeat same. 
Very sincerely, yours, 

0. O. SWENSON. 

P. S. — ^WiU also state I believe Thomas Watson, of Georgia, is suffering 
unjustly at the hands of Congress. 



Congressman W. C. Adamson, 

Washington, D. C. 
Dear Sir : The Stephens bill now pending must be considered by us farmers 
as a very unfair measure, and I wish to urge upon you the defeat of same 
because we as consumers are already suffering terribly from the domination 
of the manufacturers, and the retailer, as it is, is being slowly forced out of 
business because of the clutches being put on him from the manufactureirs 
and jobbers. 

Yours, very truly, 

E. O. Nelson. 
My address after March 6, Hatton, N. Dak. 



Bloomsburo, Pa., February 29, 1916. 
Hon. John V. Lesher. 

Mt Dear Sir: Inasmuch as public libraries are highly advantageous to the 
people, and, like hospitals and churches, are largely established and supported 
by voluntary aid, permit me to invite your attention to the Importance of 



Digitized by LjOOQIC 



* REGULATION OP PRICES. 281 

amenOing the Ay res bill (H. R. 4715), so that it shall not apply to libraries. 
In the classification of prices to wholesalers, retailers, and general public the 
bill unamended puts libraries on a par with an individual purchaser and 
makes no distinction whether the library purchases little or much, whether it 
buys for cash or on time. CJould an amendment not be secured excepting 
libraries from the operation of the bill? 
Very truly, yours, 

D. J. Waliek, Jr. 

White Beab, Minn., February 19, 1916. 
Congressman W. C. Adamson, 

Washington, D. C, 
• HoNOBED Sib: WUl you permit me to suggest relative to the Stephens bill, now 
referred to the Conmiittee on Interstate Ck>nmierce : 

I have spoken to many farmers regarding this bill and the Ayres and former 
Stevens bills relative to price maintenance. I have yet to find the farmer in 
favor of any one of these bills. 

My duties have brought me into close relationship with farmers. I have ad- 
dressed more than 100,000 of them at State conventions and various meetings 
during the past three years. I represented them at Bismark, N. Dak., last 
winter in reference to State terminal elevators, appeared at Washington before 
committees supporting the McCumber Federal inspection bill, and before the 
Rules Committee relative to grain exchanges- and terminal markets, reported in 
Hoi^ resolution 424. I have assisted in organizing the Farmers' Terminal 
Selling Agency in St. Paul, and was secretary of their convention December, 
1914, when they registered 4,600 delegates in that city. I have addressed 40,000 
this summer. 

You wiir excuse this personal reference, which is simply stated to show that 
I am in a position to know how farmers feel. 

I have carefully studied this Stephens bill. A perfected millenium of ethic, 
social, and economic life might admit of some system of set prices, set wages, 
set costs, etc., but to establish a system of price maintenance with Govern- 
ment enforcement of contracts, made up simply of publication, or by any other 
means, in our day, is almost certain to revolutionize trade to the basis of uni- 
versal branded goods, distributed through manufacturers* agents made up of 
transformed independent business men, with free and open competitive effort 
crushed; just automatic order takers. 

The pretext that competition now kills the independent small dealer and thus 
enthrones monopoly is by no means as certain in actual practice as that the 
Government can create monopoly much quicker and surer in police protection of 
unlimited price-making and guaPded price-maintenance privileges. 

Speaking for the masses of our people who till the soil, drawn from experi- 
ence, I venture the assertion that the passage of this bill will create a feeling 
» as intense as any since the Civil War, and it will not be confined to farmers, 
either. 

Any Government provision for unlimited price fixing and maintenance should 
carry with it Government supervision of cost of manufacture. If Government 
comes in at all, let's have Government at both ends of it. 

The very fundamentals of business liberty, the rights of people to honestly 
live and compete, are involved in it. 

The sacredness of contract, discussed under the provisions of this Stephens 
bill, fades like a shadow when the results of such contract are viewed as to 
the public well-being. 

The producers of this country claim for many years to have been price 
fixed when they sell and price fixed when they buy and price fixed when they 
borrow. 

The Government may as well maintain rates of interest or maintain rates of 
wages as to maintain prices for manufacturers. 

I feel confident that your judgment and your knowledge of the consequences 
involved will be sufllcient to never permit such an un-American measure to 
be favorably reported from your committee. 
Very cordially, yours, 

S. H. Gbeeley. 
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Columbus Public Schools, 
Columbus, Oa.y February U, 1916. 
Hon. W. C. Adamson, M. C. » » ^ ^, o 

Washington, D. C, 
Deab Sib: There is pending before Congress a bill providing for a sole 
Uniform price of books to Individuals and to libraries and schools. Our board 
Is unalterably opposed to the passage of such a measure on the ground that 
It will increase the price of books used both in the schools and in the library. 
My information is that this bill will be first passed upon by a committee of 
Which you are chairman. We will greatly appreciate it if you will use your 
earnest efforts to defeat this measure. 

Inclosed please find resolutions adopted by the board of trustees at its 
last regular session. 

Yours, very truly, 

R. B. Daniel, Supermtendent. 

BESOLUTIONS ADOPTED BY THE BOABD OP TBUSTEES OP THE PUBLIC LIBBABT OF 
COLUMBUS, GA., AT ITS BEGULAB MEETING, FEBBUABY 8, 1916. 

Whereas there is now pending before Congress a bill introduced by Mr. Ayres, 

of Kansas, known as H. R. 4715, providing for a sole uniform price for books 

to individuals and schools and libraries; and 
Whereas such legislation would result in the increased price of books purchased 

for the public schools and public library: Be it 

Resolved, That this board does petition Congress not to pass the same. * 

Columbus, Ga., February H, 1916. 
This certifies that the foregoing is a correct copy of the resolutions adopted 
as stated above, and is a true extract from the minutes of the regular meeting 
of the board of trustees of the Public Library of Columbus, Ga., held February 
S, 1916. 

[SEAL.] Henby R. Goetchins, 

President of the Board. 
Attest : 

R. B. Daniel, Secretary. 



The Cabnegie Libbaby, 
Bamesville, Oa., February 2, 1916. 
Hon. W. C. Adamson, M. C, ^ 

Washington, D. C. 
Deab Judge Adamson : A piece of proposed legislation has Just been brought 
to my attention, which Is of such Importance to librarians and libraries that I 
am moved, for the first time, to ask for the weight of your influence. 

On December 17, 1915, a bill was introduced in the House by Mr. Ayres, of 
Kansas, known as House bill 4715, providing that it shall be lawful for the 
producer of any articles, including books, to fix "a sole uniform price " at 
which the articles are to be sold. It divides all buyers into three classes — 
wholesale dealers, retail dealers, and the general public — and in the last named 
includes every library, school, and college. It compels a publisher to class a 
library buying books in thousand-dollar lots with the individual buying a single 
book. 

I am informed by the League of Library Commissions that this bill has been 
referred to the committee of which you are chairman, so doubtless you are 
familiar with Its provisions, and your opposition to it would carry great weight. 
As libraries have been receiving a fair discount, which such a law would abol- 
ish, you will, of course, see that all the educational agencies (since school^, too, 
are included) would be seriously crippled. 

Hoping for an assurance of your interest in this matter, and with best wishes 
for you personally, 

I am, sincerely, yours, 

(Mrs. A. C.) Susan Simonton Padgett, 

Librarian. 
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Shobteb College, 
Rome, Oa., Jarmary 31, 1916. 
Hon. W. C. Adamson, 

House of Representatives, Washington, D. C, 
My Deab Sib: I understand that there is i)ending in Ck>ngress a bill which 
provides that it shall be lawful for the producer of any article, including books, 
to fix " a sole uniform price at which the article nlay be sold." I understand 
further that the effect of this will be to raise the price of books to libraries 
from 25 to 40 per cent, and I am writing as president of a college to urge that 
you use your influence against the passage of this bill. I am sure that I need 
not point out to you why I am opposed to the bill, nor need I show you the 
great damage that it will work to public libraries, such as those of Shorter 
College and of Rome. It seems to me, too, that the effect of the bill will 
increase the general cost of living, as it applies, so I understand, to every 
article that can be patented, copyrighted, or branded with a trade-mark. 
Hoping that you may find it possible to oppose the passage of the bill, I am. 
Very truly, yours, 

A. W. VAN HoosE, President, 



Enoch Pbatt Fbee Libbaby, 
Baltimore City, January SI, 1916, 
Hon. William G. Adamson, 

House of Representatives, Washingtony D, C, 
Deab Sib : I have the honor to transmit to you the inclosed resolution recently 
adopted by the board of trustees of this libarry. 
Yours, very truly, 

Bebnabd 0. Steineb. 

Whereas the bill now pending in the House of Representatives entitled "A bill 

to prevent discrimination in prices and provide for publicity of prices to 

dealers and to the public " (H. R. 4715) and generally known as the Ayres 

bill, if enacted as a law would work a great injustice to the public by seriously 

reducing the ability of institutions such as the Enoch Pratt Free Library of 

Baltimore City to supply wholesome literature at moderate cost : Be it 

Resolved, That the trustees of the Enoch Pratt Free Library of Baltimore 

City respectfully but earnestly protest against the enactment as a law of the 

bill aforesaid, unle^ the same shall be so amended as to permit the free sale 

of books published at fixed prices to public libraries on such terms as may 

be agreed upon by the parties to such sale. 

Libbaby School, 
Cabnegie Libbaby of Atlanta, 
Atlanta, Oa., January 2S, 1916, 
Hon. William C. Adamson, M. C, 

House of Representatives, Washington, D. C, 

Deab Sib : In behalf of the libraries of Georgia I wish to call to your atten- 
tion the hardship that will be wrought on these educational institutions and 
their tiiousands of patrons if the bill known as H. R. 4715, now before your 
committee, should become a law. 

Libraries buy each year thousands of books which are used as a means of 
continuing the general education of the many whose formal education must stop 
with the grammar school; they are used as tools in all trades and professions 
and furnish an opportunity for special and vocational training, thus adding 
materially to the conmierce of the State; they are used especially by Journal- 
ists, teachers, and preachers, through whom culture and learning are dis- 
seminated ; nor does this take into consideration the recreational and cultural 
value of books in the lives of hundreds of readers. 

As the books bought by libraries are bought neither for personal use nor 
for commercial gain, there seems no place for libraries in the three divisions 
of purchasers made by this bill. As it is impossible to class libraries as book 
dealers, either wholesale or retail, they are by the process of elimination placed 
in the third class — the general public. 

If this bill should pass, no discount would be allowed to libraries operated 
for educational purposes only, while a discount is made legal to retail book 
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dealers operating for commercial purposes, though in many cases the library 
buys more books thgn the retail dealer. 

The same price must be charged for each of 100 copies of a book bought by a 
library to be circulated free among the people as is charged for a single copy 
bought by an individual. This must mean a great loss in the number of boolos 
bought by every library or an increase of approximately 33 per cent in the 
library appropriations, and thus in taxes. 

The Interstate Ck>mmerce Ooounittee of the Sixty-third Congress conceded 
that it would be unwise to grant such a price-fixing power to the producer of 
any article which constitutes an absolute monopoly. Copyrighted books consti- 
tute a monopoly more absolute than any other. There can exist no competition, 
as there is no substitute a library can offer for a given book. 

As chairman of the committee before which this bill is to appear and as a 
Representative from the State of Georgia I appeal to you to do all in your power 
to bring about such modifications in the bill as will protect the Interests of 
the libraries of the State. 

Very truly, yours, Susie Lee Cbumley, 

Organizer Georgia Library Commission. 



Cabnegib Libbaby, 
City of Atlanta, January 28, 1916. 
Hon. William Chablbs Adamson, 

Member of Congress, Washington, D. C, 

My Deab Mb. Adamson : I am addressing you first as chairman of the House 
Conunittee on Interstate and Foreign Commerce, before which committee a 
bill is pending in reference to the sale of books, and, second, as a Representative 
from Georgia, who as such can not but be concerned in the welfare of the insti- 
tutions of that State. As the head of the Carnegie Library of Atlanta, I wish 
to lay before you the facts concerning the bill H. R. 4715, In so far as it affects 
libraries. 

According to the provisions of this bill the buyers of books are divided in 
three classes — ^wholesale dealers, retail dealers, and the general public — and 
the prices charged to all purchasers within any one class must be a uniform 
price. All libraries are classed with the general public. The unfairness of this 
provision is quite apparent when you consider that this library, which spends 
$12,000 a year for books, often buying as many as 50 copies of one title, is put 
on exactly the same basis as the person who spends $1 a year for books. A 
library is an educational institution and has significance only as a distributor of 
books. You can readily see how a library*s resources would be affected if it 
had to pay $1 where it has heretofore paid on the average of 75 cents. In this 
library alone our purchasing power would be reduced $3,000 a year. This 
library is able to maintain three branches on this amount for books through the 
medium of which it reaches over 50,000 people annually. If this bill goes 
through as it is, it will mean that this many people will be deprived of the 
educational opportunity offered by the library. 

These facts speak for themselves, and I feel that I need not urge you further 
to protect the interests of the libraries of your State. 
Very truly, yours, 

Tommib Doba Babkeb, 

Librarian, 



Ohio State Libbaby, 
Columbus, January 27, 1916. 
Hon. William C. AdXmson, 

Chairman House Committee on Interstate and Foreign Commerce, 

Washington, D. C. 

Deab Sib: I understand that there is In your committee under consideration 
a bill introduced by Mr. Ayres, of Kansas, making it Increasingly difficult for 
libraries to buy books In the open market on as favorable terms as they can be 
had at present. While I have not read the full text of the measure, the portions 
that have been brought to my attention indicate pretty clearly that it will 
discriminate against the purchasers of books, and especially against the libraries 
of the country. 
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I wish that you would send me the full text of the bill, together with the 
views of its advocates, if the latter are available in printed form for dis- 
tribution. 

In the meantime I wish to protest most earnestly against the passage of the 
bill, if it will make it increasingly difficult for libraries to buy books in the 
open market. Publishers and dealers are already protected by our copyright 
laws, and I am at a loss to know why they should be further favored by the 
establishment of a " sole uniform price " on what they have to sell. 
Thanking you for any additional light you may give me, I am, 
Very truly, yours, 

C. B. Gaibbeath, 

State Librarian. 

De Fere Public Libeaby, 
De PerCy Wis., January 22, 1916, 

RESOLUTION. 

Whereas we are reliably informed that a legislative measure introduced by Rep- 
resentative Ayres, of Kansas, which provides that it shall be lawful for the 
producer of any article, including books, to fix a "sole uniform price" at 
which the articles are to be sold, dividing all buyers into three classes, viz, 
wholesale dealers, retail dealers, and the general public (the latter including 
public libraries, schools, and colleges), the price charged to all purchasers 
within any one class to be identical, " a sole uniform price " : Therefore be it 
Resolved hy the hoard of directors of the De Pere Public Library^ That we 
hereby petition our Representatives in Congress to use their voice and influence 
against the passage of said H. R. 4715, for the reason that we consider the 
provisions thereof detrimental to the interests of our educational institutions, 
such as our public libraries, who usually purchase books in large quantities 
and thereby secure a discount from pie fixed price, of which they would be 
deprived under this proposed legislation. 

Resolved further y That a copy of this resolution be mailed to our two Itnited 
States Senators ,to our Representative in Congress, and to the House Committee 
on Interstate and Foreign Commerce. 

The De Pebe Public Libraby, 
By M. J. Maes, President. 
R. R. RisDON, 

Secretary pro tempore. 



Maison Blanche Co., 
New Orleans, January 21, 1916. 
Mr. William C. Adamson, 

Washington, D. C. 

Sib : Inasmuch as the Stevens bill will shortly come before you for considera- 
tion, we take this occasion to express our views regiardlng same and trust that 
they will have some influence on your final action. 

We believe that the Stevens bill is unsound in principle and will prove unfair 
in practice. 

We believe that the conditions under which a merchant may reduce prices in 
order to move his stock as prescribed in the Stevens bill are entirely inade- 
quate; however. 

We believe that the right of a vendor to dictate the conditions of disposition 
of goods which he has sold outright and for which he has received payment is 
in violation of the principle of personal liberty, is unfair, and manifestly un- 
American. 

In providing that " the price to the vendor shall be one of such uniform prices 
to wholesale and to retail dealers according as such vendor shall be a dealer at 
wholesale or a dealer at retail " the bill violates the fundamental trade principle 
thllt "quantity governs price," plainly discriminating against the retailer in 
favor of the Jobber. It thus becomes class legislation. 

Owing to the difference In labor laws in different States in the Union the cost 
of doing business in the different States is not uniform, and therefore the fixing 
of a uniform resale price is unfair from this standpoint. We believe that this 
bill, if enacted into a law, will develop conditions which will unquestionably force 
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the consumer to pay higher prices and which will restrict the opportunities of 
the retailer and his employees to the extent of curtailing profits and salaries. 

The bin Is plainly designed In the Interest of the manufacturers, jobbers, and 
advertising mediums at the exi>ense of the retailers and the public. 

We therefore beg most earnestly and sincerely that you vote against the 
Stevens bill. 

Yours, very truly, 

Maison Blanche CJo., 
By Lenabd B. Keiffib, 

Vice President 



The Enoch Pbatt Fbee Libbaby of Baltimobe City, 

January 7, 1916, 
Mr. Ghables Adamson, 

House of Representatives, Washington, D, C. 
Deab Sib : As chairman of the committee upon Federal Legislature of Ameri- 
can Library Association, I write you, noticing that you are a chairman of the 
Interstate Commerce Committee, that I may urge upon you the undeslrablllty 
of the passage of the so-called Stevens bill for fixed prices, reintroduced by 
Mr. W. A. Ayres, of Kansas, If in its present form It does not exempt libraries 
from Its scope. As Is well known to you, libraries form as essential a part 
of the education of the State as do the public schools, and It Is extremely Im- 
portant that they be not crippled In any -way. This bill, prohibiting a discount 
on books at any time to libraries, will seriously diminish their purchasing 
power, and will render them less capable of offering service to the people. It 
is dlflacult for us to procure a suflScient amount of books to meet the popular 
needs even with the present appropriations given by municipalities ; and should 
this bin pass we would be still less able to meet the educational needs of the 
people. 

I understand that the bill has been referred to the House Committee on 
Interstate Commerce, of which you are chairman. I hope it may receive an 
unfavorable report from your committee. 
Yours, sincerely, 

Bebnabd C. Steineb. 

4 

JoBDAN Mabsh Co., . 
» Boston, December 9, 1915, 

The Chaibman Committee on Intebstate and Fobeign Commebce, 

Washin^gton, D, C, 

Deab Sib: We understand that a large and well organized effort is being 
made to pass the Stevens bill at this session of Congress. This bill, If It becomes 
a law, will give certain manufacturers the right to fix the retail price of their 
products. We are unalterably opposed to this principle or any other idea that 
attempts to give manufacturers the control over the retail price at which we 
dispose of our goods. 

It would seem to us that such a law would be class legislation, being in 
favor of a comparatively small number of manufacturers at the expense of 
their smaller competitors — the retail merchant and the consumer. 

It would deprive the consuming public of the benefits of merchant's coiffpe- 
tltlon, which Is not only In the interests of the public, but Is recognized as an 
incentive to promote business eflaciency among merchants. 

It will mean an Interference with the retailer's conduct of his own business, 
as we feel he should have the right, when purchasing an article outright to 
resell It at any price he may consider to the mutual advantage of himself 
and his customer. * 

It would prevent legitimate competition by the small manufacturer w^ho will 
be unable to compete In business with the large and wealthy manufacturer, who 
can afford to create a demand for his products by a long and continued adver- 
tising campaign. It Is evident that having choked out the smaller competit<fr, 
he then will be able to talse the retail price of his product, the consumer being 
made to bear the burden. 

Our experience has shown that in the majority of cases the unbranded mer- 
chandise of equal quality can be sold at a less retail price to the consumer than 
that which has to carry a heavy advertising cost. For this reason we consider 
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it a very serious error to encourage the further branding of merchandise, as 
would surely be the case if the Stevens bill were enacted. 

It will probably interest you to know that we have sent approximately 10,000 
letters to sources from which we purchase merchandise for our business stating 
our reasons for opposing the Stevens bill and asking them to kindly advise ua 
of their views regarding this measure. 

Up to date a tabulation of replies received shows the following : In opposition, 
80 per cent ; in favor, 6 per cent ; under consideration, 5 per cent ; neutral, ft 
per cent. 

It is because we are profoundly conscious of our duty to our customers, our- 
selves, and the other retail interests that we now ask you to use your best efforts 
toward the defeat of this measure when It comes up before Congress. 
Very truly, yours, 

Jordan Mabsh Ck).^ 
Per Eben D. Jordan, 

President. 
P. S.—Below we give latest revised figures touching the replies received to 
our inquiries : In opposition, 83 per cent ; in favor, 5 per cent ; neutral, 8 per 
cent ; under consideration, 4 per cent. 



National Rbtail Dry Goods Association, 

New York, January 5, 191B, 
Chairman Adamson, 

Committee on Interstate Commerce, 

Rouse of Representatives, WasMngtosfu, D. C. 
My Dear Sir: This association s very much Interested in the defeat of the 
Stephens-Ayres bill (H. R. 4715),or as it is familiarly known, the price-mainte- 
nance bill. We should like very much to have an opportunity to appear before 
your committee and give the reasons for our objection to the passage of this bllK 
Very truly, yours, 

National Retail Dry Goods Association^ 

F. COLBURN PiNKHAM, 

Secretary-Treasurer. 



University of Michigan General Library, 

Arm Arbor, January 4, 1916. 

Dear Mr. Beakes : At a meeting of the council of the American Library Asso- 
ciation held in Chicago last week, the book buying conunlttee of that association 
called the attention of the members of the council to the effect on libraries of 
the so-called Stephens bill, which has been introduced into the House at this ses-^ 
sion. We understand that under the terms of this bill libraries spending scores, 
and even hundreds, of thousands of dollars per year for books could receive na 
discounts whatever from publishers or book dealers, but would be placed as to 
purichasing power exactly on the level with an individual who would, perhaps, 
buy one book per year. 

Most library purchases are made by correspondence, either directly with 
publishers or with large "jobbers." They are usually made in considerable, 
numbers at one time, and there is no element of risk to the seller. There is no 
need of an expensive retail establishment, with all the risks, losses, and expenses 
which such an establishment Involves. Moreover, libraries being public institu- 
tions and supported by taxation are not conducted for private gain, and this 
element has always entered into the question of their exemption from customs 
dues, etc. 

I beg you to give your consideration to the fact that the passage of this bill 
would decrease the purchasing power of libraries by nearly 20 per cent. It 
means that the public money thus expended would produce just so much less 
result, and that not because of any injustice worked to publishers under the 
present system, but merely because the publishers see In It the chance to take 
advantage of an economic issue and to secure the inclusion of books sold at a 
fixed price in a measure which is concerned solely with patented and manufac- 
tured articles. 
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Knowing your Interest In the university's affairs, I venture, without waiting 
for a meeting of the board of regents, to bring this matter to your attention. 
Faithfully, yours, 

„ « _ _ Wif. W. Bishop, Librarian, 

Hon. Samuel W. Beakes, 

House of Representatives, Washington, D. 0. 



Atbes Bux Foe to Business Fbeedom. 

BY QEOEGE B. CALDWELL, PRESIDENT THE 6PEBBT A HUTCHISON CO., THE HAMILTON 

COBPOBATION. 

[Reprinted from the New York Commercial.] 

House bill 3672, introduced by Mr. Ayres, of Kansas, is practically a re- 
production of the bill Introduced in the last two sessions of Congress by 
Representative R. B. Stevens, of New Hampshire, for the purpose of fixing 
prices. 

The bill does not provide that the prices shall be fixed by the Government, but 
by the mflnufacturer, which, to anybody who stops to think, is a weakness, for 
it can not be expected to bring relief to the great body of people or operate in 
the interest of the general good. 

GOVERNMENTAL REGULATION ON TRIAL. 

For 12 years the efficiency of governmental regulation of business has been 
on trial in one form or another, and during most of these years business has 
suffered and some of the time suffered severely. Our efforts to regulate the 
railroads through the Interstate Ck>mmerce CJommission cover more than 12 
years, and the results of such work and such a large expenditure of effort ana 
energy are by no means satisfactory to either the carriers or the public. States 
have passed many laws creating commissions for the regulation of public-service 
corporations, and some good has come from them no doubt, but frequently a 
commission becomes corrupt and the force or benefit of its efforts is lost so 
far as the public good is concerned. 

The Federal Government two years ago passed the Clayton bill and has 
established a trade commission, all with good intent, but with such a broad 
field that it can not yet be foretold what good results this legislation may 
produce. Now come some special Interests^ namely, manufacturers of trade- 
marked or special branded goods, and through the deep personal interest of 
Mr. Ayres, of Kansas, who, by the way, is not a manufacturer nor a merchant, 
are attempting to say that the manufacturer shall have the right to fix the 
price at which wholesaler and dealer shall sell to the ultimate consumer of the 
manufacturer's product. 

TIME FOR REiTiECTION. 

Certainly it is time for every consumer, every manufacturer not having a 
trade-marked or special branded article, and every merchant to stop and re- 
flect. For this Government to attempt to control prices ig a beautiful theory, 
but in practice it would prove an expensive effort, even should penalties be 
imposed and the law strictly enforced, and it must do all of this to be of any 
value. I can conceive of nothing that would more harrass and upset general 
mercantile business than the Commissioner of Corporations or the trade com- 
mission or some other public body going about the country with a set of auditors 
checking up a merchant's purchase and sales to ascertain whether or not he 
had been honest in all his transactions and always sold the trade-marked or 
special branded article for the price that the manufacturer, when he sold It, 
designated that the merchant should obtain. 

VALUE OF COMPETITION DESTROYED. 

I can see further harm in this that such a law would of necessity destroy 
the value of competition, and that goods protected could be made more cheaply 
and have less of merit or superiority than under any other method. For it 
must be remembered that this bill does not increase the sale of goods nor 
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govern the quality, but simply says to the manufacturer of that article: " You 
may fix the price." The bill provides that special brands and trade-marks are 
to be registered at a nominal sum of from $5 to $10 per article with tile Ck>m- 
mlssloner of Corporations. What a small charge for the benefit of Govern- 
ment protection and the right to boost the price ! 

WOULD DESTROY PROFIT SHARING. 

Not satisfied, with being protected for $10 per article they want all dis- 
criminations among the trade by way of discounts, allowances, rebates, etc., 
forbidden, meaning, of course. If possible, to stretch the law so as to cut out 
the use of profit-sharing devices now used in the promotion of trade, at least 
as applied to the articles that are registered. Thus for $10 and filing a list of 
prices with the Commissioner of Corporations the manufacturer can be able 
to put himself in a class of privileged persons above the common law. He 
will obtain privileges not granted to patentees or others, although he will have 
offered no quid pro quo. He will be able to do for life that which a patentee 
is allowed for only 17 years, and pray what has he done to justi^ these 
privileges which are refused to other men in trade? If the law means anything, 
it means this special privilege and nothing else. 

The business freedom expressed In the articles written by our honorable 
President of the United States three years ago, and the passing of laws creat- 
ing commissions and approprlatii^ money for the last 12 years whereby com- 
missions and investigating bodies can operate^ to protect !e public are cer- 
tainly not the spirit in which this bill is proposed or In which it could be 
accepted. 

NO PUBLIC DEMAND. 

We should not forget that there is bo public demand for this bill ; that It has 
been before two previous sessions of Congress and failed to receive the ap- 
proval of the committee to which it was referred; that those who want it 
are limited to those who are to be benefited specially, and that the opposition 
against it and the protests from the consumer can be overwhelmingly supplied, 
if need be. Twenty-nine States of the Union have passed laws that are now in 
existence against price maintenance as inimical to public interest. These 
States have a representation in Congress of 288 Members and represent over 
two-thirds of the population. These States foresaw that a law of this liind 
tends to create a monopoly which did not before exist and which is abhorrent to 
our sense of right and wrong. If such laws are consistent, why should not the 
Government include the farmer and let him fix the price of his grain and his 
beef and pork, and the steel and woolen mills ; why should it not repeal usury 
laws so that the money lender can fix the price of his money, and why should 
not they grant labor the right to fix wages without arbitration? 

In all fairness, the American Fair Trade League, which is behind this meas- 
ure, representing a few of its members, must understand that what they ask 
for, if right in principle, applies not only to them but to every other line of 
endeavor. And this worked out to a final analysis leads me to say that Gov- 
ernment interference with prices or any law that endeavors to give a class of 
men power to fix prices places in the hands of such men a dangerous weapon 
that they will wield for their selfish purposes and force the Government to 
stand sponsor for their acts. No government can afford to lend itself to the 
selfishness of business, at least in the matter of fixing prices — much less to 
seeing that prices fixed by others are maintained. 

WANT FREEDOM IN COMPETITION. 

The great consuming public are satisfied apparently with freedom in com- 
petition. The principles of our whole organized social life are based on free- 
dom in business and trade and the inspiration that it brings to. the individual. 
If his efforts, his education, his talents, or his factory produce a better article 
and enable him to sell It cheaper than the other one, why should not the great 
public have all the benefits as well as the one that is able to bring this about? 

Such a bill as the Ayres bill stultifies our Intelligence, kills our initiative, 
and would upset all business calculation. 

After several years of light trade and of slack industry it is surprising that 
more special privileges are not sought at the hands of our legislators. This is 
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probably due to the fact that for four years at least special privileges have 
been told not to ai^ly, and for four years at least this bill has slumbered quietly 
in the committee to which it was referred. 

CASH DISCOUNTS PEKVENTKD. 

It might well again be pointed out that the Stevens bill, or its shadow, the 
Ayres bill, would prevent merchants buying articles manufactured under its 
provisions and from employing two most useful devices — cash discounts and 
the quantity price. This provision for bigger profits to the manufacturer under 
the guise of legal prohibitions is unique in its violations of the fundamental 
economic theories extant in the land to-day. Even the Interstate Commerce 
Commission recognizes the propriety of a differential between a carload and 
broken-lot rates. The Ayres bill says that he who pays in 10 days and he who 
pays in 60 days or 90 days must pay the same price. 

TBANSPOBTATION COST IGNOBED. 

This bill means that the merchant who is situated thousands of miles away 
from the seat of manufacture of the article must sell his article for the same 
price as the one living at the place of manufacture, taking no recognition of the 
transportation cost. 

We who are interested as distributers and consumers in fair play can not 
ignore an existent demand for any worthy article. And the merchant can not 
afford to lose trade by being forced to carry restricted articles which he would 
be in this case, and which he could not always readily market if he so desired 
unless he pleads bankruptcy. 

I am talking of price freedom in contradistinction to price restriction. If 
this bin Is passed we would have to submit to the evils of price restriction. 
Certainly I am not unmindful of the Ills of trade, as I have been for years 
close to It In banking and commercial pursuits. The path of wisdom would 
seem to Indicate that this burden should not be placed upon any governmental 
commission or trade commission unless the Government engages in manufactur- 
ing the article Itself. Certainly there is much of inconsistency in an antitrust 
law demanding competition and a price-fixing law creating a monopoly. 

House of REPBEi3ENTATIVES, 
COMMnTEE ON INVALID PENSIONS, 

Washmgtony February 8, 1916, 
Mr. Wilms J. Davis, 

Clerk Committee on Interstate and Foreign Commerce, 

House of Representatives. 
My Deab Mb. Davis : Complying with the request of Alfred B. Koch, of the 
La Salle & Koch Co., of Toledo, Ohio, I am herewith presenting to your com- 
mittee: * 

(1) Copy of Mr. Koch's speech, delivered October 6, 1915, 

(2) Copy of the Industrial Outlook for July, 1915, containing an article 
entitled " Price freedom versus price despotism," by Percy S. Straus. 

(3) Copy of the Industrial Outlook for December, 1915, containing an article 
entitled " The Stevens bill and manufacturing monopolies," by Mr. Koch. 

I hope you will favor me by placing these matters before your committee in 
connection with their consideration of the Ayres bill, formerly the Stevens bllL 
Mr. Koch Is president of the National Retail Dry Goods Association and has 
given the subject of price maintenance extensive study. If your conmilttee 
decides to conduct public hearings on the bill, he would like to have an oppor- 
tunity to appear. Thanking you, I am. 
Very sincerely, yours, 

Isaac R. Shebwood 



Addbbss by Alfbed B. Koch, op LaSalle & Koch Co., Toledo, Ohio. 

[ Delivered at a meeting of the retail dry goods merchants at Clncinnotl, Ohio, Tuesday. 

Oct. 6, 1915.] 

I have gathered that the retailers of the United States are at this time more 
Interested In the subject of price maintenance than in any other subject 

Those who favor the principle of price maintenance have been banded together 
under the catchy name of the Fair Trade League, and seek to Impress the public 
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tbat they represent all the manufacturers of so-called trade-mark goods. I am 
satisfied that many manufacturers of this class do not agree with the views 
of the league. , 

It is a matter of regret that a spirit of hostility has pervaded all discussions 
between the league and those who are opposed to price maintenance. Such an 
attitude denies the other side any right or merit, and prevents a profitable dis- 
cussion of the real issues. 

To my mind this question should not be determined by the desires or the satis- 
faction of the retailer or by the desires or the satisfaction of the favored manu- 
facturer, but by the answer to the question, What is best for the great buying 
public, the consumer? 

One of the main arguments advanced by the league is that the small retailer 
Is being driven out of business by the large retailer owing to the latter's ability 
to undersell articles that constitute a large part of the small retailer's business. 
Admitting that the large retailer is able at times to undersell his smaller com- 
petitor, is not the consumer buying for less than he did before when business 
was done only by small merchants? Big business concentrating its efforts on 
one single item has been able to produce in larger quantities an article at a 
snmller cost than under the old manufacturing conditions. This has made It nec- 
essary to find large outlets for this merchandise without continuing the tre- 
mendous cost of distributing it through the small retailer. The department 
store is the outgrowth of this larger business idea. It has proven itself to be in 
line with modern economic and business views. 

The small retailer has for the past few years repeatedly made the plea that 
the large department store was a menace to the community, and legislation has 
been sought throughout the United States to limit and restrict the development 
of the department store idea. A plea along the same line was made against 
parcel-post legislation, the argument being made that large concerns in the 
larger centers of trade would drive out of business the country store and other 
small retailers. The parcel post has come and these stores still exist. Whether 
they continue to exist or not, the department store idea, with a limited ,overhead 
and a concentration of business enterprise, and the parcel post, with its cheap 
transportation cost and Its great convenience for the consumer have been de- 
clared not only by our lawmakers, but by all students of Industrial conditions, 
to be economically correct. Why, then, consider so seriously the small retailer? 
Who wants to go back to the days when the manufacturer produced 100 styles, 
say, for example, of shirtwaists, and traveled about the country with his men 
selling a few of each kind. This any student of economics will admit is the 
most costly way to conduct business from a retailing as well as a productive 
standpoint. With 'the advent of the department store we found this manu- 
facturer devoting his. entire Interest to the making of a particular waist to be 
sold at a dollar. His energy being developed along this special line, manu- 
facturing and distributing costs having been thereby reduced, he found It pos- 
sible to give the consuming public the very best article for the very least money. 
The department store was a necessary factor in carrying out this, for It did not 
buy only a few sizes or colors, but purchased in such quantities that it enabled 
the manufacturer to produce at the lowest possible price. 

Along this line we might add that within the last few years many manufac- 
turers have discontinued their traveling salesmen, selling to-day their entire 
product in their New York oflaces. This is hard on the traveling man, who must 
seek other fields ; it is hard on the jobber, who must discontinue business ; but 
again, if it is economically correct they must be eliminated In order to give to the 
ultimate consumers the best price possible. 

But If there be a need and a place for the small retailer It Is stretching a 
point to .conclude that the so-called cut-price practice will destroy or that price 
maintenance will conserve his existence. In no line of retail trade has the cut- 
price Idea been-more fully developed than In the retail drug trade, and yet we 
must agree that this trade has not been revolutionized. We find as many stores 
and as many people In the drug business to-day, generally speaking, as there 
were before the cut-price Idea was practiced. A moment's thought will con- 
vince anyone that the small outlying retailer does a very limited business in 
standard trade-mark articles. He caters to the Immediate necessities of his 
locality In other lines. Whether the small retsiiler shall continue to exist de- 
pends upon mightier economic forces than the maintenance of prices on certain 
classes of merchandise. 

The great objection to trusts and monopolies is that once they control the 
market they do not operate for the best interests of the consumer or the small 
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retail dealer, but exercise this control for selfish purposes by keeping prices as 
high as possible. In what respect is there a difference between a monopoly 
which is created by the expenditure of millions of dollars in advertising and a 
monopoly created by means of buying up competitors and then combining them 
under one head, like the Harvester Go.? This doctrine ol: monopoly has been 
carried so far that it is even a mooted question whether several small concerns 
in a common line, or even in various lines of industry, can combine for the sole 
purpose of obtaining export business. 

It is at least a matter o'f argument whether the consolidation of various small 
enterprise does not decrease the cost of production and thereby benefit the con- 
sumer. Yet no one will contend that the millions spent in advertising certain 
merchandise in any way enhances either the merit or the intrinsic value of 
the article advertised or even cheapens the cost of production. If anything, 
it adds to the cost of production. Nevertheless Congress is asked to conserve 
and protect by a price-maintenance law the so-called good will which the manu- 
facturer has created solely by advertising. This argiunent will betray itself 
when we consider an admitted fact, namely, that many manufacturers of trade- 
mark or branded goods sell the identical article without the trade-mark name 
on the merchandise at a lower price than the branded article. Thus it is evident 
that the buying public pays a higher price for the artificially created demand 
for the branded article. Can Congress then wisely pass legislation which will 
not only protect this practice, but will render it impossible to give the public the 
benefit of the cheap merchandise made possible by^pen competition? With the 
legislation passed protecting price maintenance, manufacturers in practically 
every line will adopt a fixed resale price and the retail store will be nothing 
more or less than a distributing agent for the manufacturer. The manufacturer 
will first fix his own profit and then the profit of the retailer. The initiative of 
the retailer will be destroyed, competition will be destroyed, and the public wel- 
fare, instead of being promoted will be retarded. To my mind, legislation of this 
character is not only a step backward, but is actually vicious. 

Let us note the effect of a retail price fixed by the manufacturer on some 
product such &z Cream of Wheat, which has recently been subjected to legal ad- 
judication. The court frankly says that Cream of Wheat is not intrinsically 
better than many similar products sold under other names; that Cream of 
Wheat is only ordinary middlings, or coarse flour, but that by reason of the ex- 
penditure of large sums of money in advertising the manufacturers of Cream 
of Wheat have made the public believe that its product is something better 
than ordinary middlings. The court says: "An identical substance under 
another name would have to travel a long, hazardous, and expensive path in 
order to get or create a market" The court in this instance held that Cream of 
Wheat is a lawful monopoly. We would like to know wherein the consumer, 
whose interests should decide this question, receives more benefit under a lawful 
monopoly of this kind than he does under an unlawful monopoly like the Stan- 
dard Oil Co. Why should" the manufacturer of Cream of Wheat be protected • 
by a special law to the detriment of the manufacturer of a like product of equal 
intrinsic value? Why should we compel every manufacturer of a new article 
or brand to go through the costly experience of national advertising? It seems 
to be placing a premium upon an absolute economic waste. 

It is contended by the proponents of a price maintenance law that, by allow- 
ing price cutting, the advertised article can be displaced and that the manufac- 
turer of the advertised article will lose his good will and trade. If, as a matter 
of fact, the advertised article has intrinsic value, it will not be displaced. If it 
is without intrinsic value, it is not entitled to a monopoly artificially created by a 
vast expenditure of money in advertising and by creating a false impression of 
value in the mind of the consumer. 

The Fair Trade League quotes the. automobile industry as being on a very 
high plane f6r the reason that it has always maintained prices. 'It is admitted 
that they have maintained their prices to their agents, but it is a matter of con- 
jecture as to how these agents have disposed of their product to the consumer. 
Again, that great psychological stimulus, advertising, has made it possible 
for the automobile industry to remain in the hands of a comparatively tew 
manufacturers, and the small manufacturer, even with a meritorious automo- 
bile, finds it difficult if not almost impossible to create sales, owing to the fact 
that he does not command the capital to invest in an extensive .advertising cam- 
paign. Here we see the inconsistency of the Fair Trade League. In one breath 
they proclaim their apprehension regarding the little retailer, but in the very 
next breath they demand a law which makes it impossible for the small manu- . 
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facturer ^th limited means to place successfully his article upon the market. 
If competition is left open and unrestricted, merit and intrinsic value will 
assert itself, and the consumer will be permitted to buy and the merchant to 
sell at the lowest possible price. 

In the darli ages of retailing, which does not go back so many years, but is 
prior to the advent of the department store, the retail business was not gui(^ed 
by those who meant always to deal correctly with the consumer. The smart, 
intelligent shopper got his money's worth because he knew as much or more of 
values than the retailer himself, but the great mass of the buying public were 
taken advantage of continuously. Simultaneously with the appearance of a few 
branded 'articles proclaimed as protecting the bi^ying public's interests, came 
the department store, and long before the manufacturers of branded articles 
announced to the world that they stood behind these articles that peer among 
merchants, John Wanamaker, proclaimed that he would give money back to. any 
customer who was dissatisfied with any purchase made in his store, branded or ' 
unbranded, and at that time, as well as at present, the greatest percentage of 
the articles sold were without retail price restriction. Retail merchants through- 
out the country who had not yet learned the great lesson he taught, condemned 
Mr. Wanaraakef s guaranty, and predicted that he could not exist under this 
plan, yet in a few short years it was adopted by all but the unscrupulous few, 
a^d to this day the* department store stands back of every article sold over 
its counter, and many times does not even look to the manufacturer of a 
branded article for replacements. The people in their individual communities 
rely more on their local dealer to make good unsatisfactory merchandise and to 
protect their interests than they do upon the manufacturer, who may be some 
thousands of miles distant. The retailer as he exists to-day is not protected by 
the so-called lawful monopoly which is sought by the manufacturer of branded 
articles. His is an open field. There is no restriction against any one who de- 
sires to establish a department store in any community. He must meet all 
competition, and herein lies the best protection to the consumer's interests. 

For th^ Fair Trade League, in this age of a new business conscience, to stand 
pat and state that the department stores of to-day are victimizing their trade 
by giving a cut price on one article and getting It back on others, Is an argument 
that surely falls of Its own weight. Their statements, if true, would indicate 
that the public has gone backward instead of forward ; that the public has not 
learned the lesson of values on unbranded articles which the department store 
has taught through the medium of advertising. It would mean that there is 
no value in the department store ethics of money-back-ifipot-satisfied. It fails 
to recognize that there is competition among department stores, and yet there 
never was keener competition on the thousands of articles carried by this 
class of stores. But admitting the premise that standard brands are presented 
as leaders in order to exploit the buying public afterwards on other articles, It 
may properly be asked what Is there to prevent a continuance of this practice? 
What Is there to prohibit a department store from offering as leaders such 
staple articles as sugar, shoes or any other necessity of life, and then getting 
excessive profits on other goods? It can hardly be said there will be a higher 
standard of business ethics* created by merely having the merchant who is un- 
scrupulous limited in the articles which he may furnish as leaders. The whole 
scheme Is merely an ingenious attempt under the guise of protecting the buying 
public to In reality protect the manufacturer who, for reasons of his own, de- 
sires a lawful monopoly through control of the retail price of his product. 

Recognizing the fundamental right of every person, after he has acquired a 
commodity, to sell it at any price that he desires, the manufacturers who de- 
sire to control the selling price have adopted a new plan. They no longer place 
a restriction on the retail selling price in their contracts, but are selling only 
to those merchants who abide by their request that the article be not sold for less 
than a certain fixed price. This is merely an evasion. An Instance of this 
clearly proves In figures better than ckn be explained at length that the only 
person who loses by the maintenance of price is the buying public. This is the 
recent case of the Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co., 
which was decided in July of this year by the district court of New York. The 
Great Atlantic & Pacific Tea Co. maintains upwards of 1,000 stores throughout 
the country. By cutting out deliveries and adopting other business economies, 
they are able to undersell the small grocer. The Cream of Wheat Co. sell their 
product to wholesalers at $4.10 per case. 

The wholesaler Is required to sell to the retailer at $4.50 per case. Digress- 
ing for the moment, it is of interest to point out one of the very greatest evils 
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of this price maintenance. The manufacturer does not take into consideration 
the profit that should be made by the retailer when he fixes the retail price. 
His sole interest is in his own profit. To illustrate, at $4.50 a case for 36 
packages, it costs the retailer 12i cents per package, and yet he is requested to 
sell it at not less than 14 cents per package, which at $4.50 per case gives him 
a gross profit of li cents per package, or 12i per cent. Certainly, no retailer 
could exist if he were to sell only Cream of Wheat, and it is apparent that 
the Cream of Wheat Co. is not at all interested in this injustice to the little 
groceryman. But neither the retailer nor the consuming public in any way 
controls the profit which the Cream of Wheat Co. itself makes upon every 
package that it sells to the groceryman. Why should not Cream of Wheat, or 
any other product, be open to competition, and if it has no comparative value, 
fall by the wayside rather than be able to continue an artificial demand created 
by the expenditure of lavish sums of money in advertising. But to return to 
my illustration, if Cream of Wheat be bought in carload lots, it can be pur- 
chased at $3.95 a case. At this price the cost per package is little less than 11 
cents. The Great Atlantic & Pacific Tea Co., by reason of its large output, is 
in a position to buy in carload quantities, and it desired to sell Cream of Wheat 
at 12 cents a package rather than at the fixed price of 14 c5nts per package. 
The Great Atlantic & Pacific Tea Co., by reason of its economies, having cut 
down its overhead expenses, is able to make almost as much profit on selling 
Cream of Wheat at 12 cents as the retailer makes selling it at 14 cents, because 
the jobber's profit is eliminated. Why should the company not be permitted to 
sell Cream of Wheat at 12 cents? Why must it charge 14 cents or be black- 
listed by the manufacturers? Is it more important to keep the little grocer in 
business so that he may sell Cream of Wheat at 14 cents or to give the buying 
public the benefit of 2 cents on every package? In the final analysis the profit 
to the large retailer because of an economical system is practically the same 
per package selling it at 12 cents as to the small grocer selling it at 14 cents. 

Another great evil which must be considered is that the manufacturer who 
establishes the retail price fixes a uniform price throughout the country. By 
the above illustration it. can readily be seen that he does not i)ermit a large 
margin of profit, yet in' fixing his price he does not take into consideration 
localities where the overhead and cost of business may be much greater than 
in other communities. The fear that is set up by this class of manufacturer 
that its article will be driven out of business is absolutely groundless. It is the 
old idea of simply conserving what you have and apprehensive of new and 
better methods. It is the old idea of standing in the way of progress and 
modern methods of conducting business. What article of intrinsic value that 
has been advertised and that has attempted a fixed price has ever been driven 
out of the market by reason of certain dealers, at certain times, cutting the 
price? We all know that soaps of established reputation, like Ivory Soap, Lenox, 
Fairy, etc., have been indiscriminately cut from time to time. Yet, by reason 
of their intrinsic value, they are continuing in the market, and if price cutting 
has made it possible for other soaps to be placed upon the market, it will only 
mean the established business principle of the survival of the fittest, and no 
law or any practices should be tolerated which will give any article a monopoly 
of business unless it has superior value and can stand in comi)etitlon with a 
similar article. 

We are all clamoring for the right to advertise. What is offering an article 
at a special price other than a form of advertising? A great many merchants 
give trading stamps or souvenirs, inviting customers to their doors by these 
or other means. If it is not permissible or good business ethics to sell an article 
at any price that one pleases, why should a manufacturer be permitted to 
give a premium with the article that he manufactures as an Inducement to the 
retailer or the jobber to buy, and yet we find that a very large class of manu- 
facturers have joined the United Profit Sharing Association, which gives 
coupons along with its merchandise, f 

It is contended, however, that the manufacturer has an interest to protect 
after the goods have been sold by him to the retailer. It is claimed that the 
goods are personally identified and guaranteed by his mark and his advertise- 
ment. Even if this is granted, how Is the merit of his article or his moral 
guaranty in the least affected by you or me selling it at any price that we may 
see fit? If his article has merit, it is just as meritorious when it reaches the 
consumer whether he buys it at 85 cents or at the fixed price of $1. In fact, the 
consumer is more pleased by his bargain. 
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Following a different policy from Cream of Wheat, the manufacturers of 
Kellogg's Corn Flakes permit a wide margin of profit to the retailer. The' 
manufacturer's plan of offering si)ecial Inducements to the retailer enables the 
latter to realize a handsome profit from the sale of Corn Flakes without fear 
or danger of being undersold by competitors. Therein lies the vice — " without 
fear or danger of being undersold by competitors." With the principle of a 
price maintenance protected by law, there is no incentive for business econo- 
mies, no reward for industry or initiative. There is one fixed price. The hands 
of the progressive merchant are tied. The public pays the bill. 

Again, legifslation along these lines, to be of any value, must be by act of 
CJongress. I am not a lawyer, but this point was recently called to my atten- 
tion. Congress can only legislate on matters relating to interstate commerce — 
that is, commerce between the States. It has no control of commerce commenc- 
ing and terminating within the boundaries of the State. Within its confines 
the State is supreme, and may exercise what is known as its police power. 
Under that power, probably every State in the Union has adopted so-called 
trust legislation. Many of the provisions of these laws are uniform. In Ohio 
we find that it is unlawful: 

1. To fix at a standard or figure, whereby its price to the public or consumer 
is in any manner controlled or established, an article or commodity of merchan- 
dise, produce, or commerce intended for sale, barter, use, or consumption in this 
State. 

With, then, a national law permitting price maintenance, and State laws pro- 
hibiting such practice as to commerce within its own confines, we would have 
the anomalous situation that it would be unlawful for a corporation or an indi- 
vidual to enter into a contract to maintain prices with citizens of its own State, 
but that such agreement would not only be lawful but could be enforced when 
made with citizens of another State. A corporation in Cincinnati could enforce 
a price maintenance contract on goods sold to Illinois, but could not enforce 
such a contract as to goods shipped from Cincinnati, Ohio, to Toledo. Ohio. 
This would open a fertile field for evasion. Would it not practically nullify the 
operation of a national price-maintenance law? To ask the several legis- 
latures to repeal their confiicting laws would be almost a hopeless task. 



Pbicb Fbeedom Versus Price Despotism. ' 
[By Percy S. Straus.] 

(Editor's Note. — ^Mr. Straus, who is of the firm of R. H. Macy & Co., of New 
York, and president of the New York Retail Dry Goods Association, expresses 
In the following article the opinion of the majority of the retailers of the United 
Stater In regard to price maintenance. Mr. Straus is recognized as the leading 
exponent In this country of the right of the retailer to establish the price at 
which he sells his own merchandise.) 

The question of the advisability of legalizing price-maintenance contracts has 
been confused by the methods of those who have been supporting legislation 
with that end in view. Abandoning the purely legal question in which the 
rights of the manufacturer of branded merchandise were advocated as against 
those of the distributor of such merchandise, an attempt has been made to 
introduce an ethical side into the discussion. It was started by those who 
thereafter created the American Fair Trade League and who hurled epithets 
at others who did not think that compulsory price maintenance was for the 
best interests of commerce at large. In this plan of compaign the American 
Fair Trade League has insinuated that all who do not agree with it are 
"pirates." Then it based its propaganda on the abusive names which it has 
applied to perfectly legitimate practices, and subsequently it has made a 
determined effort to secure special legislation to further the interests of its own 
small group at the expense of the public. 

Outside of monopoly rights granted for a period of years to owners of patents 
and copyrights, there is no precedent in this country for legislation of this kind. 
The system which is being advocated has been condemned by the courts as 
illegal, and in many States has been specifically prohibited by criminal laws 
passed for the protection of the public. The extraordinary effort is now being 
made to procure special legislation legalizing in perpetuity for a small group 
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those acts which the courts have declared criminal and subversive of the best 
interests of the many. 

It ib only within the past 20 years that an effort was made even by owners 
of patents to control through the courts the retail price of their products. 
This attempt was supported by the lower courts' for a number of years, but 
as soon as the Supreme Court of the United States had an opportunity of pass- 
ing on the question It reversed the decisions of the lower courts and In a series 
of cases decided that even under legalized monopoly to manufacture conferred 
by the patent law the manufacturer could not control resale prices. 

In this county, in spite of statements to the contrary by the American Fair 
Trade League, systems of compulsory price maintenance by owners of trade- 
marks or copyrights have never been sanctioned. Many attempts have been 
made by publishers, manufacturers of patent medicines, and others to secure 
this right by court decisions, but always unsuccessfully. Our courts have uni- 
formly set their seal of disapproval on attempts to restrict that free play of 
competition in the distribution of commodities. 

The present attempt to secure by legislation what has been denied by the 
courts is fathered by the manufacturers of specialties, who realize full well that 
if their arguments were advanced by manufacturers of general merchandise 
Congress would not even listen with patience. If such legislation as the 
Stevens bill were passed It would grant to manufacturers of staple food prod- 
ucts, such as*flour, ham, and the like, or manufacturers of piece goods, such 
as ginghams and muslins, equal authority to Insist on price maintenance on 
any article to which they would care to attach a name. The final result would 
be to entirely remove distribution from the field of competitive commerce. Dis- 
tributors of all kinds, both at wholesale and at retail, would degenerate Into 
mere agents of manufacturers (In so far as their obligations are concerned), 
but with none of the privileges of an agent. Under such legislation as the 
Stephens bill the distributor, being an agent In so far as he would have to 
follow the behests of the manufacturers, would still have to pay for merchan- 
dise as he received It, would still be responsible for Its Insurance and safekeep- 
ing, but would be deprived of the agent's usual right to return merchandise 
that had not been sold. Moreover, the Stevens bill would grant to manufac- 
turers the right to establish resale prices at wholesale and at retail, without 
any obligation on the part of the manufacturer to restrict his own profits. Such 
a system would permit the reduction of the profits of the jobber and the 
retailer to any minimum pleasing to the manufacturer. It would be dangerous 
to grant to any man the authority to make or break the business of another. 

It has been contended that retail distribution without price maintenance 
would eventually lead to monopoly. The obvious falseness of such a statement 
is sufficiently evidenced by conditions In New York City at present where each 
merchant may set prices to suit himself. There are more than 20 large In- 
dependent retail distributors that are generally termed "department stores," 
each one of which competes with all the others. Still It Is at such organizations 
that the American Fair Trade League points its finger as monopolists who 
fatten on the right to sell at whatever price they please. How their condition 
can be proven monopolistic as a result of the free play of retail prices Is a 
question which has never been satisfactorily answered. Monopoly can never 
flourish under a system by which the source of production is controlled by 
others than the so-called monopolists. In fact the supposed " monopolists ** 
are at the present time antagonized by the members of the American Fair 
Trade League, who control the sources of production for which they seek 
protection, every advantage being given to the distributors who have acquiesced 
In the desire of the manufacturer to maintain prices. 

The proponents of retail price maintenance legislation continually cite, as a 
parallel to that which their opponents attempt, the action of the Standard Oil 
Co. and other similar organizations which have cut prices in one territory In 
order to drive out a rival, recouping their losses by Increasing prices In other 
sections where there was no competition. The argument runs that by refusing 
the right to establish retail prices, conditions similar to those in vogue in the 
days of the unregenerate Standard Oil Co. would prevail In department stores, 
mall-order houses, and other large distributors. The facts are that no dis- 
tributor claims the right to sell, as did the Standard Oil Co., to one of Its 
customers at one price and to another one at a higher or lower price. The 
distributors merely contend for the right to sell to all customers at the same 
price, but that price to be the one which they themselves see fit to establish 
on merchandise that they have bought. This Is so obviously different from 
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the practices which the American Fair Trade League would try to confuse 
with it, that is should require no further elucidation. 

In attempting to Justify the Stevens bill, it is frequently stated that manu- 
facturers would be granted merely the privilege to do what common carriers 
are required by law to do, namely, to grant uniform rates to all. The attempt 
to draw this parallel ignores the fundamental divergence indicated by the fact 
that rates established by commerce commissions are maximums above which no 
charge may be levied, whereas prices set under the i)owers given in the Stevens 
bill would be minimums below which merchandise must not be sold. This con- 
trast is so sharply marked that there should be no excuse for confusing the two. 

The ideal state of distribution is one in which the greatest freedom is given 
to all consumers to take advantage of the service of the most efficient merchant, 
limited only by the possibility of this freedom developing into license and 
monopoly. To pass laws which would prevent all merchants from meeting 
competition In the opei^ market is reactionary, and in the long run must redound 
to the disadvantage of the community. The supporters of the Stevens bill ask 
for such restriction. They read into their request a supjwsed advantage to 
the consumer. They argue that the ideal condition is one in which their own 
products can be purchased throughout the country at a uniform price. They 
would disregard the fact that the cost of distribution is higher in one section 
than in another ; that the cost of transportation to one section is greater than 
to another ; that the efficiency of one distributor Is superior to that of another, 
either as the result of more perfect organization or improved methods ; that a 
superior credit based both on financial and moral consideration enables one 
merchant to buy. at all times to better advantage than another. 

Mr. IrfgersoU, the president of the American Fair Trade League, lays great 
stress on the fact that in selling trade-marked merchandise the manufacturer 
does not sell his right in his trade-mark. IJt is not contended that he does; 
but the addition of a trade-mark to merchandise has never and never should 
endow that merchandise with rights which are subversive of liberty in trade. 
The only protection of a trade-mark is that no rival shall imitate It so as to 
substitute his goods for those of another. The object of a manufacturer In 
advertising trade-marked merchandise is to give his name the widest possible 
circulation in order that his good will may be thereby increased. Surely, by 
assisting In selling a larger quantity of such merchandise, he who does so (no 
matter at what price) adds to the value of the trade-mark and can not be 
accused of detracting from that value even if his methods be not in accord with 
the views of its owner. 

Obviously, advertising a trade-mark creates a demand for the product 
Society has established a means of satisfying this demand through the dis- 
tributing agencies which commerce has developed. A manufacturer, having 
created this demand, must either abide by the methods of the established 
agencies or provide another in the form of special agents, as is the practice of 
the Aeolian Co.' The American Fair Trade League does not accept either 
method. It prefers to beg for special privileges denied to others. In other 
words, its members, feeling that under the present methods of distribution 
they can not regulate the activities of other merchants as they please, the appeal 
to Congress for special permissive legislation for their own small group, irre- 
spective of the best interests of the public. 

The only detriment to the consumer claimed to result from the present method 
is that In certain districts timid distributors, fearful of the lower prices of 
their more efficient rivals on trade-marked merchandise, refuse to handle it. 
To that extent consumers in that neighborhood find it difficult to satisfy their 
wants. The basis of such an argument must be that it is a social loss if a 
man desires, let us say, an Ingersoll watch, and has to satisfy his desire either 
by buying a watch of another make or by ordering through the malls from one 
of the many distributors who is satisfied with the profit that competition permits 
him to make on an Ingersoll watch. 

The argument is usually advanced that wrongful use Is made of a manufac- 
turer's reputation by advertising his product at a price less than that estab- 
lished by him. In selling trade-marked merchandise, the distributor, by virtue 
of the fact that he sells It, places his seal of approval on it. No merchant can 
hope to be continuously successful unless he be willing to stand behind that 
which he sells. If it happen to be a trade-marked article, his obligation to his 
patrons is no less than if he sells one not so marked. For that reason. Instead 
of wrongfully using the reputation of the maker of a trade-marked article by 
selling It at a lower price, he uses it to the advantage of the maker in so far 
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as he assumes the responsibility of keeping it and recommending it to his 
patrons. In selling merchandise he uses " the name, reputation, good will, and 
guaranty" of the maker only to the extent of satisfying the demand of his 
patrons who ask for that trade-marked article. 

There are several accusations that appear and reappear in the arguments of 
the American Fair Trade League, which on account of their reiteration, even 
without proof, have gained some credence. One of them is that price cutting 
is " unfair competition," because it involves the reputation of a reliable article 
" as a bait to catch, consumers and to deceive them into believing that all goods 
offered for sale are offered at the same low rate of profit." To a person cogni- 
zant of trade conditions this is known to be false except in isolated cases. In 
any distributing establishment carrying a large variety of merchandise dif- 
ferent rates of profits are essential. They are dependent in part on the cost of 
physical handling, in part on the frequency with which the stock is turned, 
in part on the degree of experience required in selling, and in part on local 
competitive conditions. Each of these and other considerations as well enter 
Into the calculation of the merchant in pricing his merchandise. The consumer 
to-day, and particularly in the large centers, is so thoroughly educated in quality 
and value that he can compare unbranded merchandise as readily as he can 
branded. Occasionally it is a branded article which competition forces below 
the profit which it would ordinarily carry; at other times it is the unbranded 
merchandise, and it Is more often the latter than the former. The American 
Fair Trade League finds it to its advantage to accentuate every case where 
branded merchandise is forced by competition to be sold at less than the ordinary 
profit, but its " fairness " makes it ignore the more numerous cases of the other 
kind. 

Another accusation which is frequently and falsely used is that the opi)onents 
of retail-price fixing advertise " at * cut prices ' well-known goods as a means 
of inducing the public to buy unknown goods of doubtful quality." That the 
" predatory price cutters " do not undersell the independent merchant. ** They 
only seem to. They sell things which people know at cost. On unfamiliar goods 
they overcharge. The consumer is deceived by the false representation that 
their mass of unknown goods is sold at the same price reduction offered on a 
few well-known articles." Such statements controvert themselves. Those who 
practice deception in this as in any other guise are soon discovered and are 
punished by loss of trade. 

" Price cutting with a view to injuring competitors " is another of the accu- 
sations made about their opponents by those who are supporting the Stevens 
bill. Any attempt by one merchant, manufacturer, banker, or lawyer to 
obtain patronage which might otherwise go to a competitor, to that extent 
injures a competitor. Price cutting may also injure a competitor. Such an 
effect is as incidental to the act, however, as is a like result following the estab- , 
lishing of an equal superiority in advertising service, or any other branch in 
which greater efficiency may be displayed. ** Prfce cutting," so called, or more 
properly underselling, is as fair a method of obtaining patronage as any other 
legitimate device. 

In an elaborate brief on "Price standardization" Charles Thadeus Terry, 
Issued by the American Fair Trade League, the following statement is made 
on page 31 : 

" It is clear, therefore, that those who oppose price maintenance are those 
who are desirous of putting the small merchant out of business and corraling 
all the retail business within the scope of their large establishments. A very 
dangerous condition to the whole country would undoubtedly result from the 
success of such efforts." 

On page 35 he says : 

"Every department store can conduct a cut-price war against small re- 
tailerss until such small retailers are practically put out of business. They 
can cut the prices in the departments covering the stock in trade sold by the 
retailer and make up the profits in their other departments ; and they can do 
this in department after department, until the retsiil merchants in their locality 
are without profitable trade." 

A most satisfactory reply to this contention is the following extract from 
Women's Wear of May 11, 1915 : 

" Steps recently taken by a great number of small shops along Broad and Market 
Streets (Newark) to induce department stores to keep open late Saturday nights 
give an Interesting insight Into the relations between these two groups of stores. 
It appears that after a mutual of about a year ago the department stores made 
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a rule to close early on Saturday afternoons. The circular recently Issued by the 
small-shop keepers requesting the keeping open of the department stores, as 
they are instrumental in drawing customers to the shopping district, would tend 
to show, it is commented, that while the small shops do not fear the competition 
of the mammoth stores in point of service and values given, they need tiiem as 
a means of bringing trade to their doors." 

As an indication of the diflaculties which even those favoring the Stevens 
bill find in such an enactment, the testimony of Mr. John R. Simpson, of 
Boston, is of Interest. While stating that he is In general agreement with 
the purpose of the bill, he finds six distinct objections to its provisions, some 
of which are the following: He states — 

(1) That if it shall be permitted to a manufacturer to prescribe the sole 
uniform price at which each article covered by copyright may be resold, notice 
should be given months ahead of any proposed changes in price so that jobbers 
and retailers can make proper readjustments of stock and for liabilities. 

(2) That under the provisions that a manufacturer availing himself of 
the privileges to be granted thereunder shall not have any monopoly or control 
of the market In his line no Indication Is given how and by v^om monopoly 
or control Is to be determined. 

(3) That the provision of the bill requiring a different price to be made to 
jobbers and retailers Is obviously unfair In view of the fact that thereby all 
retailers will be forced to secure their 'supplies through jobbers instead of 
directly from manufacturers whether the retailer be a larger consumer than 
the jobber or not. 

A feature of the bill which would completely upset commercial practice 
of long standing and of fundamental Import Is that It prohibits the granting 
of a discount for any cause by a manufacturer taking advantage ot Its pro- 
visions or the granting of any special concession or allowance. This provision 
would naturally wipe out the well-established practice of permitting a cash 
discount for prompt payments, a procedure which would be In such direct con- 
travention of the best commercial practice that It Is Inconceivable that Congress 
should so legislate. 

Following closely on this feature of the Stevens bill is this corollary which 
compulsory-price maintenance would Involve. At the present time there are 
three well-established methods of retailing merchandise; (1) Selling for 
credit and receiving pajrment within 30 or 60 days after the merchandise Is 
dellverfed; (2) that practiced by all the large mall-order houses and some 
d[epartment and other stores, namely, to sell exclusively for cash; (3) to sell 
on the Installment plan. This last practice had its origin in furniture and 
kindred lines, and has since developed so that merchandise of all kinds, even 
including wearing apparel, may be bought on the partial-payment plan. Do 
the proponents of price maintenance maintain that the consumer who buys for 
cash over the counter shall pay the same price as he who buys on credit, or 
even as he who buys on an installment basis? Such organizations as the Victor 
Co. even now try to insist that their product be sold at the same price under 
any of the three systems outlined. It seems no more likely that Congress will 
knowingly put such legislation on the statute books than that it would deprive 
the dealer who buys from the manufacturer of a proper consideration for 
cash payments. 

In conclusion it may be of interest to consider how fundamentally the 
selfishness of this small group would like to revoke at one stroke, in so far as 
it affects their own business, the progress which this century has made in the 
regulation of monopoly and conspiracy. If a group of men combine to raise 
the price of a commodity, they lay themselves open to prosecution as monopo- 
lists and contractors In retralnt of trade under the Sherman and Clayton laws. 
The Stevens bill, by adding the manufacturer to the group, would not only 
sanction the illegal contract, but would grant to the contractors the additional 
power in perpetuity to coerce all others to Join with them in the conspiracy 
to raise the price to the consumer. 
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